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PROGRESS TOWARDS UNIVERSALITY OF MEMBERSHIP 
IN THE UNITED NATIONS 


By Leo Gross 


Of the Board of Editors 


I. INTRODUCTION 


The resolution of the General Assembly of December 14, 1955, to admit 
16 countries to membership in the United Nations, marked ‘‘an event 
second only to the foundation of the United Nations itself,’’* and a 
decisive step towards achieving universality of membership. As the 
President of the Tenth Session of the Assembly, Mr. José Maza (Chile) 
put it: 

By the adoption of this resolution the General Assembly has given life 
to a deep desire which has existed within it for several years, namely, 
the overcoming of the obstacles which have impeded the development 


of the United Nations into a real international Organization, represent- 
ing all the peoples of the world and enjoying true universality. ? 


The actual accomplishment, however, falls short of this somewhat exag- 
gerated statement, for six applicant states: Japan, the Mongolian People’s 
Republic, the Republic of Korea, the Democratic People’s Republic of 
Korea, the Democratic Republic of Viet-Nam and the Republic of Viet-Nam 
have not yet been admitted. The obstacles towards achieving universality 
have at the Tenth Session of the General Assembly been overcome but not 
removed and a solution to the long-standing problem of admission to mem- 
bership remains to be found. Before analyzing the method which has been 
fashioned to secure the admission of sixteen countries it may be appro- 
priate to recall briefly the stages which led to a temporary though sub- 
stantial denouement. 


II. Earty Errorts to SOLVE THE PROBLEM OF MEMBERSHIP 


Since the inception of the United Nations, thirty-one states, including 
Spain,® have applied for admission to membership. Of these, nine states 
had been admitted between 1946 and 1950,* fourteen had not been recom- 


1Mr. Martin (Canada), in the Ad Hoc Political Committee, General Assembly, 10th 
Sess, Dec. 1, 1955. A/AC.80/P.V.25, at 43-45. Since then the Security Council 
recommended the admission of three new states, the Sudan on Feb. 6, 1956, Morocco on 
July 20, 1956, and Tunisia on July 26, 1956. See United Nations Review, Volume 3, 
No. 3, p. 1. There is no doubt that the General Assembly will admit these states at its 
llth session, thereby raising the membership to 79 states. 

2 A/P.V.555, at 23-25. 

*Spain applied in the course of the Tenth Session by letter dated Sept. 23, 1955. 
Docs. A/2984 and S/3441/Rev. 1. 

* Afghanistan (Nov. 19, 1946), Burma (March 17, 1948), Ieeland (Nov. 19, 1946), 
Israel (May 11, 1949), Pakistan (Sept. 30, 1947), Sweden (Nov. 19, 1946), Thailand 
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mended by the Security Council as they had not received the concurring 
votes of all the permanent members, although they had been found eligible 
for membership by the General Assembly,’ and seven had failed to secure 
seven affirmative votes in the Security Council.® 

Various efforts were made after 1946 to overcome the deadlock resulting 
from the fact that certain applicants were supported by the Western group 
of Members and opposed by the Soviet bloc, while others were supported 
by the latter and opposed by the former. One of the first methods, 
proposed by the United States and later espoused by the Soviet bloc, 
envisaged the en bloc or simultaneous admission of a group of nine appli- 
cants." Other efforts centered around the text of Article 4 and the 
proper method for its interpretation. In particular, the question was dis- 
cussed whether admission of an applicant could be made dependent upon 
conditions other than those listed in paragraph 1 of Article 4, such as the 
existence of diplomatic relations or the simultaneous admission of other 
states. The debate on this matter came to a head at the second session of 
the General Assembly with the result that a request for an advisory 
opinion was addressed to the International Court of Justice. The Court 
held that the conditions in Article 4, paragraph 1, were exhaustive and 
that it was inadmissible to make admission dependent upon extraneous 
requirements.’ 

The General Assembly by Resolution 197A(III) of December 3, 1948, 
recommended ‘‘that each member of the Security Council and of the 
General Assembly, in exercising its vote on the admission of new Members, 
should act in accordance with the foregoing opinion of the International 
Court of Justice.’’*® The Soviet bloc, however, chose not to accept the 
opinion of the Court. Far from removing the difference of views which 
impeded the admission of a large number of states, the opinion of the Court 
seemed to have the effect of merely stiffening the opposing views and 
making a compromise more difficult. This much may be said without 
taking sides in the controversy regarding the binding effect of advisory 
opinions.” 

(Dec. 16, 1946), Yemen (Sept. 30, 1947), and Indonesia (Sept. 28, 1950). Summary 
statement by the Secretary General on Matters of which the Security Council is Seized 
and on the Stage Reached in their Consideration, Doc. 8/2310, p. 23. 

5 Jordan, Portugal, Ireland, Italy, Austria, Finland, Ceylon, Republic of Korea, 
Nepal, Libya, Japan, Viet-Nam, Cambodia and Laos. The General Assembly expressed 
itself in favor of the admission of these states in Resolutions 113 (II), 197(II1), 
296(IV), and 620(VII). 

6 Albania, Mongolian People’s Republic, Hungary, Rumania, Bulgaria, Democratic 
People’s Republic of Korea and Democratic Republic of Viet-Nam. 

7 Security Council, Official Records, First Year, 2nd Ser., No. 4, pp. 41-43. Memoran- 
dum on the Historical Background of the Question of the Admission of New Members, 
U. N. Doe. A/AC.64/L.1, p. 20. 

8 General Assembly Resolution 113B(II), adopted Nov. 17, 1947. 

9 [1948] I.C.J. Reports 57 at 65; see also infra, p. 822. 

10 General Assembly, 3rd Sess., Official Records, Pt. 1, Doc. A/810, p. 30. 

11 On this point see G. G. Fitzmaurice, ‘‘The Law and Procedure of the International 
Court of Justice: International Organizations and Tribunals,’’ 29 British Year Book 
of International Law 1-62 (1952) at 53. 
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Efforts were made in and out of the United Nations to prevail upon the 
permanent members of the Security Council to forego the use of the veto 
in voting upon applications for membership. The United States Senate 
adopted unanimously the so-called Vandenberg Resolution on June 11, 
1948. This informed the President of the sense of the Senate that the 
Government, by constitutional process, should pursue certain objectives 
within the United Nations Charter, including particularly ‘‘ voluntary 
agreement to remove the veto . . . from the admission of new members.’’ * 
The General Assembly, after an exhaustive study by its Interim Committee 
(‘Little Assembly’’), adopted on April 14, 1949, Resolution 267(III) on 
“The Problem of Voting in the Security Council’’ recommending to the 
permanent members of the Council, in the sense of the Vandenberg Resolu- 
tion, that they ‘‘seek agreement among themselves upon what possible 
decisions by the Security Council they might forbear to exercise their veto, 
when seven affirmative votes had already been cast in the Council.’’ The 
Assembly, in particular, referred, among others, to recommendations on 
the admission of a state to membership in the United Nations.** Absence 
of agreement to forego the ‘‘veto’’ in the circumstances indicated in Resolu- 
tion 267(III), strengthened the position of those delegations which, by 
means of more or less strained constructions of Article 4, attempted to by- 
pass the Security Council or, at the very least, the ‘‘veto’’ right of the 
permanent members. A case in point is the so-called Argentine thesis as 
expounded by the delegations of that country to various sessions of the 
Assembly. According to it, the General Assembly may admit a state in 
case its application is supported by the requisite majority as well as in case 
it is rejected, or, more correctly, not supported by the requisite majority. 
The substance of the Argentine thesis was submitted to the International 
Court of Justice for an advisory opinion on November 22, 1949.%* The 
Court’s opinion of March 3, 1950, was to the effect, that according to the 
“natural and ordinary’’ meaning of Article 4, ‘‘the recommendation of 
the Security Council is the condition precedent to the decision of the As- 
sembly by which the admission is effected,’’ and that paragraph 2 of Article 
4, “envisages a favorable recommendation of the Security Council and 
that only.’’ 

Far from removing the difficulty which impeded the admission of states 
on the waiting list of the United Nations, the Assembly’s request for the 
Court’s opinion could have no other effect than to place a legal ban on all 
other attempts to get around the requirements of Article 4. Thus the 
Court’s opinion was to stand in the way of the Peruvian proposal that the 
General Assembly, acting on the view that the principle of unanimity did 
not apply to Security Council votes on recommendations regarding mem- 
bership, should admit a state if it received a majority of seven votes in the 


128. Res. 239, 80th Cong., 2d Sess. 

18General Assembly, 3rd Sess., Official Records, Pt. II, Doc. A/900, p. 7. 

14General Assembly Resolution 296(IV)J. 

15 [1950] I.C.J. Reports 4 at 10; see also Leo Gross, ‘‘Election of States to United 
Nations Membership,’’ Proceedings, American Society of International Law, 1954, pp. 
87-59 at p. 47. 
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Council. It also was invoked by Members who opposed a related proposal 
advocated by a group of Central American republics that the Assembly 
should evaluate a Security Council vote on membership application in the 
light of Article 27, paragraph 2, rather than on the basis of paragraph 3 
of that article. Both these proposals were opposed by a large number of 
Members, including the permanent members of the Security Council." 
Inasmuch as the Security Council has always considered recommendations 
on admission to be subject to the qualified majority vote laid down in 
Article 27, paragraph 3, the Assembly was barred by the Court’s opinion 
from changing ‘‘to the point of reversing, the meaning of a vote of the 
Security Council.’’ 

The drive in favor of universality, however, was gaining momentum. 
The Secretary General expressed himself strongly in favor of universality 
of membership ** and his plea was endorsed by the heads of the specialized 


agencies.’® 

It is to be noted, however, that whereas the Secretary General and the 
heads of the specialized agencies expressed themselves in favor of uni- 
versality without any qualification, the General Assembly in its pronounce- 
ments emphasized at the same time that the applicants must satisfy the 
conditions of admission, that is, they must be eligible for membership in 
accordance with the requirements laid down in Article 4, paragraph 1. 
In so doing the General Assembly based itself on the Advisory Opinion 
of the Court in the first admission case referred to above.*° 


16 See Report of the Special Committee on Admission of New Members, Doc. A/2400, 
pp. 8-9, and Leo Gross, loc. cit., 44 ff. 17 [1950] I.C.J. Reports 10. 

18 ‘*Memorandum of points for consideration in the development of a twenty-year 
programme for achieving peace through the United Nations’’ submitted by the Secretary 
General on July 26, 1950, Doc. A/1304, par. 5. See also General Assembly Res. 494(V) 
of Nov. 20, 1950, in which the Secretary General was commended for his initiative. 
General Assembly, 5th Sess., Official Records, Supp. No. 20, p. 79. 

19‘* We re-affirm the validity of this principle of universality. The United Nations 
system makes ample room for diversity within a universal framework. We believe it 
would be a disaster if efforts to realize the principle of universality in practice were 
to be abandoned now. We believe that the greatest efforts should, on the contrary, be 
directed towards achieving in fact true universality in the membership and programmes 
of the United Nations and of those of the specialized agencies which are founded on 
that principle.’’ Seventh Report of the Administrative Committee on Coordination 
to the Economie and Social Council, Doc. E/1682, May 11, 1950, pp. 2-3. 

20 See above, p. 792. Typical is Res. 506(VI) adopted on Feb. 1, 1952: ‘‘The General 

Assembly, considering that the Charter of the United Nations provides that membership 
is open to all States not original Members of the Organization and that this universality 
is subject only to the conditions that they be peace-loving and accept the obligations 
contained in the Charter and, in the judgment of the Organization, are able and willing 
to carry out these obligations, 
‘*Considering that the judgment of the Organization that they are willing and able 
to carry out these obligations and are otherwise qualified for membership ought to be 
based on facts such as: the maintenance of friendly relations with other States, the 
fulfilment of international obligations and the record of a State’s willingness and 
present disposition to submit international claims or controversies to pacific means 
of settlement established by international law, 
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Taking into account the increasingly urgent demands for solving the 
deadlock, and perhaps also impressed with the fact that a substantial 
number of Members seemed to support Soviet proposals for en bloc ad- 
mission of a group of selected applicants,** the General Assembly at its 
Seventh Session decided to establish a Special Committee to look into 
the membership problem. The Committee of 19 Members ** was instructed 
to take into account ‘‘the principles of international law’’ and ‘‘the other 
antecedents of the question.’’ The fact is no doubt striking that this 
decision of the Assembly, compared with Resolution 506(VI) adopted 
only a few months earlier, is couched in flexible language and is char- 
acterized by a weakening of its earlier insistence on the exclusive character 
of the conditions in Article 4 and the opinion of the Court which ruled out 
any other. 

The Special Committee reported to the Eighth Session of the Assembly 
but failed to formulate any specific reecommendations.”* 

The delegations of Egypt and the Philippines argued in the Special 
Committee for the abandonment of the juridical and in favor of a frankly 
political approval. By the juridical method, in connection with the mem- 
bership problem, the United Nations, far from extricating itself out of the 
cul de sac in which it finds itself, has driven itself even deeper into it. 


‘‘Considering that, according to the advisory opinion of the International Court of 
Justice of 28 May 1948, a Member of the United Nations voting on the application of 
a State for membership in the United Nations is not juridically entitled to make its 
consent to admission dependent on conditions not expressly provided by paragraph 1 
of Article 4 of the Charter; and that this opinion excludes the possibility that, con- 
sistently with the letter and spirit of the Charter, Members can base their votes on 
motives which are outside the scope of Article 4 of the Charter... .’’ General As- 
sembly, 6th Sess., Official Records, Supp. No. 20, p. 4. It seems to have escaped the 
Assembly that there may well be a contradiction or incompatibility between the first 
and third ‘‘considering’’ on the one hand, and the second on the other. On this point, 
see Gross, loc. cit. at 42. 

21 At the Sixth Session the Soviet proposal for the admission of fourteen states 
was adopted in the First Committee of the Assembly by a majority of 21 to 12, with 
25 abstentions, and in the plenary meeting by 22 to 21, with 16 abstentions. Official 
Records, 6th Sess., First Committee, p. 257, Plenary, p. 469. At the Seventh Session 
a similar Soviet move was supported by 20 members in the Committee and by 9 in the 
plenary meeting. Official Records, 7th Session, Ad Hoe Political Committee, p. 317, 
Plenary, p. 480. 

22 The 19 Members were: Argentina, Belgium, Canada, China, Colombia, Cuba, Egypt, 
El Salvador, France, Greece, Lebanon, Netherlands, New Zealand, Norway, Peru, 
Philippines, Union of South Africa, United Kingdom, the United States of America. 
Under its terms of reference the Special Committee was ‘‘to make a detailed study of 
the question of the admission of States to membership in the United Nations, examining 
the proposals and suggestions which have been made in the General Assembly and its 
Committees or which may be submitted to the Special Committee by any Member of 
the United Nations, such study to be conducted in the light of the relevant provisions 
of the Charter of the United Nations, the discussions in the General Assembly and its 
Committees, the debates in the Security Council, the advisory opinions of the Inter- 
national Court of Justice, the other antecedents of the question and the principles of 
international law.’’ General Assembly Res. 620A(VII) of Dec. 21, 1952, 7th Sess., 
Official Records, Supp. No. 20, p. 10. 

*8 Report of the Special Committee on Admission of New Members, Doc. A/2400, p. 17. 
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The way out, in the submission of the Egyptian and Philippine govern- 
ments, should lead through some form of a ‘‘ package deal.”’ 

At the Eighth Session of the Assembly, to which the Special Committee’s 
Report was submitted, a Committee of Good Offices was established by 
Resolution 718( VII) adopted on October 23, 1953. Under its terms of 
reference, the Committee of Good Offices was ‘‘empowered to consult with 
members of the Security Council with the object of exploring the possi- 
bilities of reaching an understanding which would facilitate the admission 
of new Members in accordance with Article 4 of the Charter.’’ In the 
preamble of this resolution it is also declared ‘‘that universality in the 
United Nations is subject only to the provisions of the Charter.’’** As 
pointed out by Mr. James F. Byrnes (U.S.A.), the Committee had ‘‘no 
authority to negotiate a package deal.’’** It is significant, however, that 
the resolution fails to refer to the advisory opinion of the Court inter- 
preting Article 4 in a restrictive sense, on which the Assembly appeared to 
insist in its earlier resolutions on the subject. Thus it may be regarded as 
indicative of a weakening of the Assembly’s position in this respect. 


III. Comm™irTee oF Goop OFFICES 


The Committee of Good Offices, composed of Egypt, The Netherlands and 
Peru, nevertheless was guided by Article 4 as interpreted by the Advisory 
Opinion of the Court. The chairman of the Committee, Mr. Victor A. 
Belaunde (Peru), had a number of informal consultations with various 
members of the Security Council which indicated ‘‘that there is no 
fundamental change in the general position on the question such as would 
make it possible at this juncture to reach an understanding which would 
facilitate the solution of the problem.’’ The Committee reported to the 
Assembly that all possibilities of reaching an understanding had not been 
exhausted, that the Assembly should continue its efforts and was confident 
that ‘‘different views may eventually be harmonized within the spirit of 
the Charter.’’ ** 

The Assembly accepted the hint that an accommodation might be found 
within the ‘‘spirit’’ of the Charter if not within the terms of Article 4 
as interpreted by the Court, and on November 23, 1954, adopted unani- 
mously a four-Power draft resolution submitted by Argentina, Cuba, El 
Salvador and India. The Assembly noted 


the growing general feeling in favour of the universality of the United 
Nations, membership in which is open to all peace-loving States which 
accept the obligations contained in the Charter and, in the judgment 
of the Organization, are able and willing to carry out those obligations, 


and decided to send back to the Security Council ‘‘the pending applications 
for membership,’’ that is, all the pending applications and not merely those 
which it had supported previously by large and repeated majorities. The 


24 8th Sess., Official Records, Supp. No. 17, p. 5. 

25 8th Sess., Official Records, 4d Hoc Political Committee, p. 15. 

26 Doc. A/2720, Sept. 3, 1954. General Assembly, 9th Sess., Official Records, Annexes, 
Agenda item 21, pp. 3-4. 
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Assembly also suggested that the Council ‘‘consider the desirability of 
invoking the provisions of paragraph 2 of Article 28 of the Charter 
to help resolve the problem’’ and requested the Committee of Good Offices 
to continue its efforts without laying down any terms of reference, thus 
conferring upon it the greatest possible latitude.*’ 

While no periodic meeting was held,** the Committee’s Chairman, Mr. 
Belaunde, took advantage of the meetings held in San Francisco com- 
memorating the first decade of the United Nations, in the course of which 
statements favoring universality of membership were made,*”® to meet 
with the foreign ministers of various Powers. The Committee, encouraged 
by their response, reported to the Assembly that the permanent members 
of the Council, ‘‘although continuing to adhere to their positions on the 
question of admission, conveyed the impression that such adherence was 
not necessarily immutable in view of the current evolution of the inter- 
national atmosphere.’’*° It thus appeared that by marrying—without 
benefit of clergy—the ‘‘spirit of Geneva’’ with the ‘‘spirit of the Charter,’’ 
a solution to the long-standing problem of membership might be found and 
a long step taken towards achieving universality. 

In a supplementary report to the Ad Hoc Political Committee Mr. 
Belaunde stressed that the Assembly had given the Committee a ‘‘unani- 
mous mandate’’ with broader powers. As a consequence the Committee 
after noting that ‘‘the greatest effort in Hermeneutics’’ expended on 
Article 4 belonged to ‘‘a past which we left behind us,’’ was of the opinion 
that it ‘‘was established in the conviction that it was necessary to find a 
political solution of the problem without prejudice to the juridical positions 
we had taken and for the purpose of securing a rapprochement between 
the Soviet Union and the Western Powers.’’** Mr. Belaunde also re- 
ported that Mr. Molotov proposed the admission of sixteen applicants ex- 
cluding Japan, with which the Soviet Union had no peace treaty, and 
North and South Viet-Nam as well as North and South Korea ‘‘ pending 
the solution of the problem of unification.’’** The absence of ‘‘the prob- 
lem of unification’’ suggested by the Soviet Union was to become the 
decisive criterion for the admission of states to membership. 


27 Res. 817(I1X) General Assembly, 9th Sess., Official Records, Supp. No. 21 (A/2890), 
p. 8. For the vote on the draft resolution (Doc. A/AC.76/L.11/Rev.1) in the Ad Hoc 
Political Committee see ibid., Annexes, Agenda Item 21, p. 15, and in the General 
Assembly, ibid., Verbatim Records of Meetings, p. 330. 

28 The Security Council had not held any meetings on the membership question since 
September, 1952. Doc. 8/3410, p. 24. 

29In Commemoration of the Tenth Anniversary of the Signing of the Charter of the 
United Nations in the City of San Francisco on June 26, 1945, Proceedings of the 
Commemorative Meetings (U.N. Publication, Sales No.: 1955 1.26), pp. 61, 65, 67, 83, 
85, 121, 135, 136, 162, 178, 180, 196, 199, 213, 250, 259, 266, 296. 

80 Preliminary Report of the Committee of Good Offices on the Admission of New 
Members. Doc. A/2973, Sept. 19, 1955, pars. 5, 6 (emphasis supplied). 

81 Ibid. at 12 (emphasis supplied). 

82 A/AC.80/P.V.25, at 12, 14-15. The 16 applicants were: Albania, the Mongolian 
People’s Republic, Bulgaria, Rumania, Hungary, Finland, Italy, Portugal, Ireland, 
Jordan, Austria, Ceylon, Nepal, Laos, Cambodia, Libya. Doc. A/AC.80/P.V./25, at 
46 f. 
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Mr. Belaunde concluded the report of the Committee of Good Offiees 
saying that following receipt of Spain’s application for admission on 
September 27, 1955,** he told Mr. Molotov that ‘‘the Soviet Union might, 
in conformity with the principle of universality which Mr. Molotov himself 
had invoked at San Francisco, consider the admission of eighteen applicants 
including Japan and Spain.’’ ** 


IV. Tse Jomt Drart REsoLuTION oF 28 MEMBERS 


On November 16, 1955, a draft resolution, initially sponsored by Canada 
and 24 other Members, and subsequently by 28 Members altogether, was 
submitted, the text of which was as follows: 


The General Assembly, 

Having noted the general sentiment which has been expressed on 
numerous occasions in favour of the widest possible membership of 
the United Nations. ... 

2. Requests the Security Council to consider, in the light of the gen- 
eral opinion in favour of the widest possible membership of the United 
Nations, the pending applications of all those countries about which 
no problem of unification arises; 

3. Requests further that the Security Council make its report on these 
applications to the General Assembly during the present session.*® 


Canada, which had taken the initiative in the consultations ** resulting 
in the joint draft resolution, introduced it in the Ad Hoc Political Com- 
mittee on December 1, 1955. It was debated on December 1, 2, 5, 6 and 7 
when nearly all delegations explained their positions on the underlying 
assumptions, as well as the merits of the draft resolution. 

The Soviet Union supported the draft resolution of 28 but suggested 
that, in order to give it a clearer meaning, the eighteen countries be 
enumerated, and introduced an amendment to this effect.** 

Several Members opposed the Soviet amendment. The New Zealand 
Delegation feared that 


public discussion of the individual applicants at this stage would only 
serve to harden differences of view which we know exist, and might 
thus prejudice the possibility of reaching a‘satisfactory solution.*® 


88 Docs. §/3441/Rev. 1 and A/2984. 84 A/AC.80/P.V.25, at 17-20, 21. 

35 Does. A/AC.80/L.3, A/AC.80/L.3/Add. 1 and 2, and A/AC.80/L.3/Add. 2/Rev.1. 
(emphasis supplied). The original 25 sponsors were: Afghanistan, Argentina, Aus 
tralia, Brazil, Burma, Canada, Colombia, Costa Rica, Denmark, Iceland, India, Indo- 
nesia, Iran, Iraq, Lebanon, Liberia, New Zealand, Norway, Pakistan, Saudi Arabia, 
Sweden, Syria, Thailand, Yemen and Yugoslavia. The three additional co-sponsors 
were: Chile, Ecuador, Ethiopia. 

86 China was not consulted. See Mr. Tsiang’s remark, Doc. A/AC.80/P.V.26 (Dec. 2, 
1955) at 2-5. 

87 The amendment proposed to replace the words ‘‘of all those countries about which 
no problem of unification arises’’ by the following: ‘‘of eighteen States (Albania, the 
Mongolian People’s Republic, Jordan, Portugal, Ireland, Hungary, Italy, Austria, 
Romania, Bulgaria, Finland, Ceylon, Nepal, Libya, Cambodia, Japan, Laos, and 
Spain).’’ Doc. A/AC.80/L.5, Nov. 18, 1955. See also Doe. A/AC.80/P.V.25, at 54-55. 

88 For comparable comments of Netherlands, Burma, Philippines, Australia, Pakistan, 
Yugoslavia, Turkey, Docs. A/AC.80/P.V.25 (Dec. 1, 1955) at 61, A/AC.80/P.V.26 (Dee. 
2, 1955) at 42, 54-55, A/AC.80/P.V.28 (Dec. 5, 1955) at 37, 53, 77-78, 79. 
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In the meantime the sponsors of the original draft resolution accepted 
what must have appeared to them the essential part of the Soviet amend- 
ment, namely, the figure eighteen. Thus amended, the operative paragraph 
2 of the draft resolution of 28 read: 


2. Requests the Security Council to consider, in the light of the 
general opinion in favour of the widest possible membership of the 
United Nations, the pending applications for membership of all those 
eighteen countries about which no problem of unification arises.*® 


The effect of this partial concession to the Soviet viewpoint was that several 
delegations found the Soviet amendment superfluous.* 

The Soviet Delegation, taking into account the ‘‘clarification’’ made in 
the draft resolution, and desiring to reach unanimity, decided accordingly 
‘not to press for a vote on its amendment.’’*? The debate had clearly 
shown that the enumeration of the applicants had become unnecessary be- 
cause ‘‘there cannot be any doubt about what is meant by the eighteen 
States.’’ * 

The Delegation of Cuba, which opposed the joint draft resolution of 28, 
recalled ‘‘a document which is very often forgotten,’’ namely, the Charter 
of the United Nations, and introduced various amendments to that draft 
resolution and a sub-amendment to the amendment presented by the Soviet 
Union.*® The over-all objective of the amendments was ‘‘to redeem an 
omission’’ by the 28 Members. The Cuban sub-amendment * to the Soviet 
amendment provided for replacing the word ‘‘eighteen’’ by ‘‘twenty’’ and 
adding the Republic of Korea and the Republic of Viet-Nam to the list of 


89 Doc. A/AC.80/L.3/Rev.1, Dec. 2, 1955. The added words are emphasized. 

40 Thus Indonesia, Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 21; Guatemala, ibid. at 
53; India, Doc. A/AC.80/P.V.31 (Dee. 7, 1955) at 86; Canada, Doc. A/AC.80/P.V. 
32 (Dee. 7, 1955) at 13; Mexico, ibid. at 17; United Kingdom, ibid. at 21. 

41 [bid. 26. A change in the Soviet attitude was intimated earlier in the day; see 
Doe. A/AC.80/P.V.31 (Dec. 7, 1955) at 63-65. 

42 Mr. Krishna Menon (India), ibid. at 86. 

43 Docs. A/AC.80/L.7, A/AC.80/L.8 and Doc. A/AC.80/P.V.27 (Dec. 5, 1955) at 22. 
The text of the Cuban amendment (A/AC.80/L.7) is as follows: 1. Delete the first para- 
graph of the preamble and insert the following: ‘‘ Having noted the general sentiment 
which has been expressed on numerous occasions that the United Nations should have 
the widest possible membership of States possessing the qualifications required by 
Article 4 of the United Nations Charter,’’. 2. Delete the fourth paragraph of the 
preamble and insert the following: ‘‘ Believing that a broader representation in the 
membership of the United Nations will, provided that the Members possess the qualifica- 
tions required by Article 4 of the Charter, enable the Organization to play a more 
effective role in the current international situation,’’. 3. Delete paragraph 2 of the 
operative part and insert the following: ‘‘2. Requests the Security Council, in the 
light of the general opinion that the United Nations should have the widest possible 
membership of States possessing the qualifications required by Article 4 of the Charter, 
to consider the pending applications for membership in accordance with the principles 
established by the advisory opinion of the International Court of Justice of 28 May 
1948;’’. 4. Delete paragraph 3 of the operative part and insert the following: ‘‘3. 
Requests further that the Security Council, in accordance with the principles established 
by the International Court of Justice in its advisory opinion of 28 May 1948, make its 
report on these applications to the General Assembly during the present session.’’ 

Doe. A/AC.80/L.8. 
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applicants. The Cuban amendment found some support in the Ad Hoc 
Committee but not much. China, which for a variety of reasons opposed 
the joint draft resolution of 28, supported it as did France.*® The Belgian 
Delegation deemed the Cuban amendment ‘‘indispensable’’ because it 
‘*specifically recalls the constitutional requirements’’ and declared it would 


vote for it.*® 

The opposition was strong and voiced by many delegations. The 
delegations of Poland, Yugoslavia, Indonesia, Afghanistan, U.S.S.R., 
Canada, Mexico, United Kingdom, El Salvador, and Colombia, declared 
either that they would oppose or that they could not support the Cuban 
amendments.** The Cuban Delegation withdrew its sub-amendment 
to the Soviet amendment when this was dropped, but maintained its amend- 
ment to the joint draft resolution of 28.** 


V. DEBATE ON THE JOINT Drarr RESOLUTION oF 28 MEMBERS 


Delegations of forty odd Members expressed themselves in the Ad Hoc 
Committee with varying degrees of warmth for the solution of the ‘‘dead- 
lock confined in a deadlock’’ *® offered by the joint draft resolution. Some 
of them experienced a measure of difficulty in rationalizing their positive 
attitude, involving as it did a revision of attitudes adopted on earlier 
oceasions, and in reconciling the joint draft resolution with the Charter." 


1. Universality of Membership 


An often recurring theme was the desirability for the United Nations to 
achieve universality of membership. That it was desirable to aim at this 
objective was not doubted at the San Francisco Conference. The decision 
then taken and incorporated in Article 4 of the Charter was, however, in 
favor of membership open to such states as satisfied certain requirements. 
In the last few years universality has acquired a rare degree of urgency 
which was voiced by many a delegation at the Tenth Session of the General 


45 Doc. A/AC.80/P.V.31 (Dec. 7, 1955) at 47; Doe. A/AC.80/P.V.32 (Dee. 7, 1955) 
at 11. 46 Ibid. at 17, 18-20. 

47 Does. A/AC.80/P.V.27 (Dec. 5, 1955) at 69 (Poland); A/AC.80/P.V.28 (Dee. 5, 
1955) at 76 (Yugoslavia; the Yugoslav Delegation opposed both the Cuban amendment 
and the sub-amendment); A/AC.80/P.V.30 (Dec. 6, 1955) at 22 (Indonesia) ; ibid. at 
42 (Afghanistan); A/AC.80/P.V.31 (Dee. 7, 1955) at 62 (U.8.S.R.); A/AC.80/P.V.32 
(Dee. 7, 1955) at 13 (Canada) ; ibid. at 17 (Mexico; Mexico considered that the amend- 
ments to the joint draft resolution of 28 ‘‘ would destroy the very delicate balance in the 
wording of the draft resolution.’’) ; ibid. at 21 (U.K.); ibid. at 22 (El Salvador) ; ibid. 
at 27 (Colombia). The delegate of Colombia stated that his delegation ‘‘has never 
been in agreement with, nor has it accepted, the advisory opinion of the International 
Court of Justice, in 1948, which, as we all know, is not binding in character.’’ See 
also the statements by the delegates of Greece, A/AC.80/P.V.28 (Dee. 5, 1955) at 12, 
and Thailand, A/AC.80/P.V.30 (Dec. 6, 1955) at 37. 

48 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 31. See infra for decision on Cuban 
amendment. 

49 Mr. Shukairy (Syria), A/AC.80/P.V.28 (Dec. 5, 1955) at 38. 

50 For rationalizations of the inevitable change of attitude, see remarks by Mr. Martin, 
Doc. A/AC.80/P.V.25 at 31, 32, and the delegations of Australia, Doc. A/AC.80/P.V.28 
at 32-36, Panama, Doc. A/AC.80/P.V.30 at 11, and India, Doc. A/AC.80/P.V.31 at 66. 
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Assembly. Mr. Martin (Canada), in introducing the joint draft resolu- 
tion, urged all Members 


not to allow divergencies of interpretation and disputes over detail or 
extraneous issues to stunt the expansion of the United Nations and to 
prevent it from achieving at last its intended and natural world-wide 
character.** 


The delegate of Brazil argued that without universality the United Nations 
‘‘would never represent an integration on a world-wide scale and of a 
juridical character,’’ and claimed that although Article 4 of the Charter 
implied a limitation, nevertheless the principle of universality 


by virtue of its own strength, receives full application in paragraph 
6 of Article 2, according to which the Charter places non-Member 
States on the same footing as Member States in everything con- 
nected with the maintenance of international peace and security.” 


Other delegations bolstered their pleas for universality by reference to 
the Bandung Conference of April, 1955, where twenty-nine African and 
Asian states were represented. 

Several delegates adopted a somewhat more cautious attitude. Thus 
the delegate of Israel reminded the Committee that in bridging the gap 
between the principle of universality and Article 4, the main concern 
should be ‘‘to preserve the integrity of the Charter—this irreplaceable 
foundation of our Organization.’’** And the delegate of France, which 


has always supported the principle as ‘‘implicit in the foundations of our 
Charter,’’ did not believe ‘‘that we should sacrifice other very explicit 
rules set forth in the Charter to that principle.’’** The delegate of China, 
recalled that his delegation had always been ready ‘‘to cooperate with other 
delegations in approaching universality of membership,’’ but declared 
that in this case ‘‘a few delegations have tried to exploit the principle of 
universality to justify package deals.’’** Sir Perey Spender with re- 
markable bluntness, summed up the problem as follows: 


51 Doe. A/AC.80/P.V.25 (Dec. 1, 1955) at 43-45. 

52 Doe. A/AC.80/P.V.26 (Dec. 2, 1955) at 68. The delegate of Pakistan invoked 
Art. 3 in support of Art. 4 to demonstrate that the authors of the Charter intended the 
Organization to be universal, Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 52. The principle 
of universality was also supported by The Netherlands, Doc. A/AC.80/P.V.25 (Dee. 1, 
1955) at 58-60; Egypt, ibid. at 57; Burma, Doc. A/AC.80/P.V.26 (Dee. 2, 1955) at 
46; Iraq, ibid. at 56; Greece, Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 6; Ukrainian 
S.S.R., ibid. at 13-15; Lebanon, ibid. at 56; Iceland, ibid. at 66; Argentine, ibid. at 
81; Dominican Republic, ibid. at 89; Thailand, Doc. A/AC.80/P.V.38 (Dee. 6, 1955) 
at 36; Afghanistan, ibid. at 41; Liberia, ibid. at 43; Saudi Arabia, ibid. at 47; 
Guatemala, ibid. at 52; Yemen, ibid. at 61; Ecuador, ibid. at 73; Uruguay, ibid. at 
78; Mexico, Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 16; Colombia, ibid. at 26; Bolivia, 
ibid. at 32. 

58 Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 57. 

54 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 2-10. 

55 Doc, A/AC.80/P.V.26 (Dec. 2, 1955) at 6. Mr. Tsiang noted, however, ‘‘that there 
are a goodly number of delegations which, while believing in the principle of uni- 
verality, reject the package deal.’’ 
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The real matter before us—whatever be the words with which we 
clothe our thoughts—is whether we do or do not support the ‘‘pack- 
age deal’’ to admit eighteen nations—all or none, irrespective of the 


terms of the Charter. 
I prefer to put the issue before us in that way because this is what 


I think the issue really is. I am not prepared to coin fine and high- 
sounding phrases to disguise this unfortunate fact. Nor shall I invoke 
any high principle—such as the so-called principle of universality, 
which if it means anything means that a nation is entitled to be ad- 
mitted to the United Nations irrespective of whether it does or does 
not comply with the relevant Article, which is Article 4, of the 


Charter. 


This debate is all the more remarkable as the principle of universality is 
not one which can be found in the Charter. Thus, existing and explicit 
principles were subordinated to one which is non-existent, and at best, 


implied. 


2. Political v. Legal Solution 


Several Members underscored the political nature of the problem which 
demanded a political solution. The delegate of Indonesia told the Ad Hoc 
Committee: ‘‘We all have realized that the basic problem at issue is po- 
litical rather than legal or juridical, and that the persistent deadlock 
was due primarily to the severe political and ideological controversies in the 
‘cold war,’ ’’ and he called for a compromise ‘‘to bridge the controversies 
by interpreting the meaning and purpose of Article 4 of the Charter . 
in a broad, liberal and impartial sense.’’*’ In the opinion of the Bolivian 
delegate, ‘‘the legal arguments and procedural arguments put forth cannot 
be recognized as valid as compared to the important political considera- 
tions.’’ 

As events were to show, it was premature to hope that acceptance of the 
compromise would prevent the further application of the veto. It is more 
remarkable that in spite of frequent references to the Advisory opinion of 
the International Court of Justice of May 28, 1948, the following holding 


of the Court was totally ignored: 


The political character of an organ cannot release it from the ob- 
servance of the treaty provisions established by the Charter when they 
constitute limitations on its powers or criteria for its judgment. To 
ascertain whether an organ has freedom of choice for its decisions, 
reference must be made to the terms of its constitution. In this case, 
the limits of this freedom are fixed by Article 4 and allow for a wide 
liberty of appreciation. There is therefore no conflict between the 
functions of the political organs, on the one hand, and the exhaustive 
character of the prescribed conditions, on the other.*® 


56 Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 23-25. 

57 Doe. A/AC.80/P.V.30 (Dee. 6, 1955) at 12, 13-15. 

58 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 33-35, 36. See also Burma, Doc. A/AC. 
80/P.V.26 (Dec. 2, 1955) at 47; Australia, Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 


23-25, Greece, ibid. at 2-5; Argentina, ibid. at 84-85; Ecuador, A/AC.80/P.V.30 (Dec. 
6, 1955) at 67; Honduras, ibid. at 84. 59 [1948] I.C.J. Reports 57, at 64. 
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The political solution was ‘‘nothing but an attempt to justify the non- 
application of the existing law,’’® the application of which seemed in 
conflict with the dominant interest of promoting universality of member- 
ship at a price. 


3. A *‘Package Deal’’ 


The joint draft resolution of 28 deliberately omitted listing by name the 
applications ‘‘of all those countries about which no problem of unification 
arises.’ The Soviet amendment which would have made good this omis- 
sion was opposed and eventually withdrawn. The discretion of the 28 
sponsors did not altogether prevent discussion of individual applications, 
which perhaps was unavoidable, seeing that everybody knew who the name- 
less ‘‘countries’’ were.** On the other hand it did stimulate the criticism 
that the joint draft resolution proposed a ‘‘package deal’’ or, what ap- 
peared to some to be substantially the same, the simultaneous or contem- 
poraneous admission of a group of applicants without individual examina- 
tion of the eligibility of each of the applicants. There is no necessary 
connection between these two lines of criticism as there may be a ‘‘ package 
deal’’ combined with individual examination and a contemporaneous ad- 
mission of a group of states without a ‘‘ package deal.’’ 

Several Members, having accepted the need for a political compromise, 
were also prepared to accept the joint draft resolution, whether it involved 
a ‘‘package deal’’ or not. Mr. Martin (Canada), speaking in the plenary 
meeting of the General Assembly, admitted that ‘‘we all have the greatest 
reservations’? with respect to the proposed ‘‘honest compromise,’’ but 
he claimed it was ‘ 

Sir Perey Spender (Australia), with what must appear as brutal frank- 
ness, admitted that the choice was between supporting or rejecting the 
‘“‘nackage deal,’’ ** and claimed that ‘‘each of us in his heart knows that we 
officiate at the burial of Article 4 of the Charter.’’** The will of the 
overwhelming majority of Members having been frustrated by the veto, 
and in view of the unwillingness of the permanent members to waive the 
veto in the Security Council, and of the Council ‘‘to recommend to the 


‘not a compromise of principle.’’ 


General Assembly in face of any veto from a permanent member, we either 


have to accept the package deal before us or keep excluded from the United 


60 Hans Kelsen, Principles of International Law viii. 

61It may be noted that the joint draft resolution referred to the applications of 
countries, whereas Art. 4 of the Charter refers to ‘‘states.’’ The Soviet amendment 
(A/AC.80/L.5) used the term ‘‘states.’’ The sponsors of the joint draft resolution 
did not accept this rather obvious correction. It is a matter of speculation why the 
term ‘‘country’’ was preferred. It has no legal significance in international law. 
It may be that this curious terminology was designed to avoid a discussion of whether 
Outer Mongolia, one of the eighteen ‘‘countries,’’ would technically and strictly qualify 
as ‘‘state’’ in the international law sense of this term or, at the very least, in the 
Charter sense of the term. 

®2 Doc. A/P.V.552 (Dec. 8, 1955) at 58-60, 62. 

8 Doe. A/A.C.80/P.V.28 (Dec. 5, 1955); see below, p. 809. 

Ibid. at 27. 
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Nations indefinitely—perhaps for another decade or more—many nations 
without whom the Organization has no claim to be called a world organiza- 
tion, whose admission would enrich our deliberations and whose right 
to sit together with us is and has been for a long time beyond dispute.’’® 
The Afghanistan Delegation believed ‘‘that there is nothing in the Charter 
of the United Nations against collective admission of new Members.’’ @ 
While it is true that there is nothing in the Charter against collective ad- 
mission, this is not the whole truth. Thus the Venezuelan delegate 
declared : 

, it is an open secret that the draft resolution was proposed on 
the basis of an understanding that there be an over-all or en bloc 
admission; that is to say, it seeks a solution as a result of prior ne- 
gotiation rather than on the basis of the appliction of well-known 
principles. It is precisely this which leads many to ask to what extent 
the political considerations—that is to say, what is agreed upon in 
the Organization—may be allowed to overshadow juridical considera- 
tions, that is to say, what results from established rules.® 


And the Soviet Union’s position was frankly based ‘‘on the idea that 
the solution proposed by the twenty-eight States is consistent with the 
requirements of world public opinion and of the overwhelming majority 


of States represented here.’’ 
Be that as it may, a large number of Members probably felt without any 


feeling of exuberance as the Syrian delegate did when he said: ‘‘A whole- 
sale admission is the only way open before us. If we do not like it, we 


must like it.’’ 


65 Jbid. at 31, 32. Other delegations also explained their favorable attitude towards 
the ‘‘somewhat abnormal’’ or, from a juridical point of view, the less than perfect 
procedure by the use or abuse of the veto. See Turkey, ibid. at 29, Argentina, ibid. 
at 86. 66 Ibid. at 42. 

67 A/AC.80/P.V.31 (Dec. 7, 1955) at 3. 

68 Jbid. at 61. Mr. Krishna Menon, ibid. at 71, based his views regarding the joint 
draft resolution on the equivalence of majority and minority opinions of members of 
the International Court of Justice in the first admission case (Advisory Opinion of 
May 28, 1948). In their joint dissenting opinion Judges Basdevant, Winiarski, Sir 
Arnold MeNair and Read declared: ‘‘But it would be a strange interpretation which 
gave a Member freedom to base its vote upon a certain consideration and at the same 
time forbade it to invoke that consideration in the discussion preceding the vote. Such 
a result would not conduce to that frank exchange of views which is an essential 
condition of the healthy functioning of an international organization. It is true that 
it is not possible to fathom the hidden reasons for a vote and there exists no legal 
machinery for rectifying a vote which may be cast contrary to the Charter in the 
Security Council or the General Assembly. But that does not mean that there are no 
rules of law governing Members of the United Nations in voting in either of these 
organs; an example is to be found in paragraph 1 of Article 4 prohibiting the ad- 
mission of a new Member which does not fulfill the qualifications specified therein. 
This distinction, which it has been attempted to introduce between the actual vote 
and the discussion preceding it, cannot be accepted; it would be inconsistent with the 
actual terms of the question submitted to the Court, and its recognition would involve 
the risk of undermining that respect for good faith which must govern the discharge 
of the obligations contained in the Charter (Article 2, paragraph 2).’’ [1948] I.CJ. 
Reports 47, at 29-30 (emphasis supplied). 

69 Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 46. 
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On the other hand the delegate of China reminded his colleagues that 
since the Advisory Opinion of the International Court of Justice in the 
first admissions case, ‘‘all delegations, with the exception of the Soviet 
bloc, have held any package deal to be unconstitutional.’’*° The delegate 
of Cuba regarded the joint draft resolution as ‘‘a great triumph for the 
Soviet Union because we are admitting the principle of a ‘package’ or ‘en 
bloc’ admission, against which the great majority of Member States— 
and above all the permanent members of the Security Council—have been 
protesting.’’ ™ 

The delegate of Israel did not interpret the joint draft resolution as 
requesting the Ad Hoc Political Committee or the Security Council ‘‘to 
renounce—something it could not do—Article 4 of the Charter.’’ ™ 

Mr. Nisot, speaking for Belgium, recalled the ‘‘overriding postulate’’ 
that treaties, particularly the Charter, ‘‘should be scrupulously observed.’’ 
The deliberations in the Ad Hoc Committee 


have shown quite clearly that the dominant intention here is to bring 
about the realization of a kind of deal, a compromise, as a result of 
which all eighteen applicants would, without distinction as to their 
merits, be admitted en bloc, in a ‘‘package deal’’, to the United 
Nations.”® 


The French delegate warned that although universality was desirable, ‘‘it 
would be a mistake for the United Nations, and one pregnant with all sorts 
of consequences, to bring it about by violating the Charter,’’ to reject 
legality and opt for arbitrariness as the supporters of the joint draft 


resolution appeared to be doing. ‘‘It is not by violating the provisions 
of the Charter,’’ he insisted, ‘‘even in what may appear to be the best 
interests of the world, that the United Nations will ever achieve’’ the 
purpose stated in its Preamble of establishing ‘‘conditions under which 
justice and respect for the obligations arising from treaties and other 
sources of international law can be maintained.’’ ™* 

The United States representative, Mr. Henry Cabot Lodge, Jr., after the 
fiasco in the Security Council, declared: 


70 Doc. A/AC.80/P.V.26 (Dec. 2, 1955) at 11. 

71 Doe. A/AC.80/P.V.27 (Dec. 5, 1955) at 16, 61. The Cuban delegate also blamed 
the veto for ‘‘the package or the cocktail that international public opinion is being 
asked to swallow.’’ Doc. A/P.V.552 (Dec. 8, 1955) at 23-25. 

72 Doe. A/AC.80/P.V.30 (Dec. 6, 1955) at 57-61. Speaking two days later in the 
plenary meeting of the Assembly, the delegate of Israel stated: ‘‘We are told, either 
you admit eighteen States in a package or else you admit none, either you recognize 
that according to the provisions of the Charter all eighteen of the applicant States are 
peace-loving and accept and are able to carry out the obligations of the Charter and 
are willing to do so, or else the doors of the United Nations will be closed to all eighteen 
States without exception.’’ Doe. A/P.V.552 (Dec. 8, 1955) at 37. 

73 Doe. A/AC.80/P.V.32 (Dec. 7, 1955) at 17, 18-20. See also the observations of 
the Greek Delegation, Doe. A/AC.80/P.V.28 (Dee. 5, 1955) at 6 ff.; the Dominican 
Delegation, ibid. at 89; and the Paraguayan Delegation, Doc. A/P.V.552 (Dee. 8, 
1955) at 41. 

74 A/P.V.552 (Dec. 8, 1955) at 42, 43-45; see also Doc. A/AC.801/P.V.32 (Dec. 7, 
1955) at 2-10 for the French position in the Ad Hoc Committee. 
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Whether you like it or not, our position has been perfectly clear all 
the way through. We did not support the package deal. We did not 
support Outer Mongolia. In fact, we think we heard a sigh of relief 
when Outer Mongolia did not get in.” 


4. The Vandenberg Resolution 


The position of the United States, said Mr. Henry Cabot Lodge, Jr., was 
guided by three basic principles: 


First, to bring into membership all qualified States which apply. 
Secondly, to follow the provisions of the Charter as to judging the 
qualifications of the applicants. Third, to avoid thwarting the will 
of a qualified majority by the use in the Security Council of the veto— 
a voting privilege given to five nations in the expectation that it would 
only be used in exceptional circumstances.*® 


Elaborating the last principle, he recalled ‘‘that the Vandenberg resolution 
expressed the view that there should be agreement never to use the veto 


99°77 


to prevent the admission of new Members.’’** In accordance with the first 
and second principles the United States would support six European and 
seven Asian applicants. On account of the same principles, the United 
States could ‘‘not support in any form the applications made for Albania, 
Bulgaria, Hungary, Outer Mongolia and Romania”’ as these states ‘‘are not 
now independent.’’ On the other hand, the United States recognized ‘‘that 
the issues before us are those about which there can be honest differences 
of opinion.’’ Mr. Lodge went on to say: 


For this reason, among others, it is not our intention to use the 
veto in the Security Council to thwart what may be the will of a 
qualified majority in the Security Council and in the General Assembly 
in relation to the subject-matter of the joint resolution. Should this 
bring before the Security Council resolutions on admission which, in 
our opinion, involve infractions of the Charter, we shall, in accordance 
with the spirit of the Vandenberg resolution, abstain from voting, 
so as not to exercise—on this question of admissions—the veto power. 
We shall abstain from voting on the joint resolution now before us, 
because, while in form this resolution only requests the Security 
Council to consider certain applications, some practical applications 
of that resolution are such that we hesitate to vote for it lest that 
might seem to involve us in a departure from our principles enumer- 
ated above."® 


Speaking the following day at the 552nd meeting of the General As- 
sembly, Mr. Martin, referring to Mr. Lodge’s statement, said: ‘‘I think 
that yesterday the United States deiegation gave a great lead.’’*® He 
obviously was satisfied that the United States would not bring to naught 


75 Doc. S/P.V.708 (Dec. 21, 1955) at 28, 29. 

76 Doc. A/AC.80/P.V.31 (Dec. 7, 1955) at 51. 

77 Ibid, at 52. 

78 Ibid. at 52, 53-55 (emphasis supplied). Mr. Lodge repeated the substance of this 
statement at the 70lst and 704th meetings of the Security Council, Dec. 10 and 13, 
1955. Docs. S/P.V.701 at 35 f. and S/P.V.704 at 40-42. 

79 Doc. A/P.V.552 at 63-65. 
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his carefully laid plan, although Mr. Lodge was fully aware that a ‘‘ pack- 
age deal’’ was involved, which the United States neither favored nor ap- 
proved.*° 

Dr. Belaunde declared that the Vandenberg Resolution ‘‘established a 
legal obligation, on a reciprocal basis of course, for the United States, 
which enunciated a high moral principle and which provided a political 
solution to the impasse created by successive vetoes, an impasse which 
could have no juridical solution.’’ He added: 


in my view, aside from the legal obligation contracted by the United 
States which was to abstain in order to leave the decision to the 
General Assembly and not to place obstacles in the form of judgment 
or prejudices with regard to any applicant, that appeal obviously 
imposed a moral obligation upon all the great Powers either to vote 
in favour of the admission of the applicants or, in cases of doubt, to 
follow the Latin principle of abstaining, and thus to facilitate the 
Assembly’s task.** 

This interpretation of the Vandenberg Resolution appears quite un- 
tenable. It created no unilateral and still less a bilateral obligation, legal 
or moral, international or municipal, for the United States to abstain. 
Nor is it possible to base the position of the United States on the Vanden- 
berg Resolution as Mr. Lodge attempted to do. The Vandenberg Resolu- 
tion was a formulation of certain policy objectives for the United States to 
pursue in the circumstances prevailing at the time. One of these policy 
objectives is to seek agreement among the permanent members of the 
Security Council to remove the veto from the admission of new members. 
There is no evidence in the proceedings that the United States either sought 
or was successful in achieving agreement along these lines. Moreover, 
it is difficult to see how the admission of states which in the opinion of 
the United States would involve ‘‘infractions of the Charter’’ can be 
reconciled with, let alone based upon, the Vandenberg Resolution. Surely, 
it was in the spirit of the Vandenberg Resolution that only qualified states 
would be considered for admission. It is difficult to accept the view that 
any Member would see its way to supporting the admission of states in 
violation of the Charter explicitly by an affirmative vote or implicitly by 
abstention. It is one thing to adopt a broad or compassionate interpreta- 
tion of the criteria governing the eligibility of states and yet another to 
make the admission of states possible in disregard of these criteria. There 
is no support in the Vandenberg Resolution for acquiescence in infractions 
of the Charter. 


5. The Joint Draft Resolution of 28 and Article 4 of the Charter 


It is obvious that the changing attitude of Members and of the General 
Assembly with respect to the problem of admission necessitated a re- 
Interpretation of Article 4 in more ways than one. The vast majority 

® Doc. 8/P.V.708 (Dec. 2, 1955) at 28, 29. 


81 Doc. A/AC.80/P.V.25 at 14-15, 16 (emphasis supplied). It is not clear on what 
grounds Mr. Belaunde claims the principle of abstention as a ‘‘Latin’’ principle. 
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of Members was prepared to depart from the established practice of the 
General Assembly to deal with each application on its merits. Likewise 
indicative of the radical departure from established practice is the omission 
of any reference to the fulfilment by the applicants, individually or as a 
group, of the requirements of Article 4 as interpreted by the International 
Court of Justice in its Advisory Opinion of May 28, 1948. In the decisive 
voting in the Ad Hoc Committee on the Cuban amendment,*? which would 
have made good the omission, only seven Members, namely, the United 
States, Belgium, China, Cuba, France, Luxembourg and The Netherlands, 
voted in favor of it, while 37 and 38 voted against it and 14 and 15 
respectively abstained.** Nevertheless Article 4 and the Court’s Advisory 
Opinion were very much in evidence in the discussions of the Ad Hoc 
Committee. 

Mr. Martin, leading off, was at pains to reassure the delegates that the 
proposed action ‘‘does no violence to these principles’’ of the Charter. 
However, he requested the delegates to recognize that there ‘‘may be 
legitimate differences in the interpretation given to the Charter,’’ ** and 
that an interpretation shall be preferred which will promote rather than 
impede ‘‘the intended world-wide nature of our membership.’’** Apply- 
ing some such standard, Mr. Martin suggested for instance, that all of the 
eighteen nations are peace-loving because none of them, in the age of the 
hydrogen bomb, is ‘‘war-loving,’’ in the sense of ‘‘seeking war as an ob- 
jective or instrument of national policy.’’** It was admittedly a matter 
of controversy whether all of the eighteen were fully qualified as ‘‘States.’’ 
Mr. Martin pleaded for willingness to compromise in applying this test.* 
Members generally indicated that they had no great difficulty in accom- 
modating themselves to the views expounded by Mr. Martin.** Admittedly 
the terms of Article 4, paragraph 1, are far from clear and were in any 
event intended to be no more than a ‘‘guide.’’ ®® However, there is nothing 
to be gained from glossing over the fact that the Advisory Opinion of the 


82 See supra, p. 799. 

83 Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 52-58. The delegate of France, however, 
speaking in the plenary meeting of the General Assembly on the following day, said 
that only six Members, namely, Cuba, Belgium, The Netherlands, Israel, France and 
the United States had voted in favor of the Cuban amendment (see Doc. A/P.V.552 
(Dec. 8, 1955) at 42). This does not correspond to the verbatim record of the Ad Hoc 
Political Committee referred to above. 

84 Doc. A/AC.80/P.V.25 (Dee. 1, 1955) at 37. 

85 Ibid. at 41. 86 Ibid. at 37 ff. 

87 Ibid. at 38-40; see also A/AC.80/P.V.32 (Dec. 7, 1955) at 14-15. 

88 See, for example, New Zealand, Doc. A/AC.80/P.V.26 (Dec. 2, 1955) at 36; Greece, 
Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 8 (but see A/P.V.552 at 11 for reservations 
regarding Albania and Outer Mongolia); Syria, ibid. at 42: ‘‘This language (Member- 
ship in the United Nations is open...) establishes a presumption of admissibility, 
and not a presumption of prohibition’’; Lebanon, ibid. at 57; Iceland, ibid. at 66; 
Indonesia, Doc. A/AC.80/P.V.30 (Dee. 6, 1955) at 13-15; Thailand, ibid. at 37; 
Afghanistan, ibid. at 42; Liberia, ibid. at 43; Costa Rica, ibid. at 85; India, Doe. 
A/AC.80/P.V.31 (Dec. 7, 1955) at 69-70 f.; Mexico, Doc. A/AC.80/P.V.32 (Dee. 7, 
1955) at 16; El Salvador, ibid. at 22. 89 Gross, loc. cit. 39 ff. 
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International Court of Justice of May 28, 1948, aggravated the problem. 
Thus Sir Perey Spender declared : 

Let it be said, without any reservation, that what we propose to 
it [sic]—and what the Australian delegation both intends to do and 
urges other countries to do—is contrary to that Advisory Opinion.*° 

He went on to argue that advisory opinions do not bind the General 
Assembly or the Security Council, which is at best a debatable proposi- 
tion.*t And, proclaiming in effect the majority of Members sovereign, he 
advanced the somewhat disturbing proposition that if the Court’s advisory 
opinions ‘‘happen to coincide with the views of the majority of Members, 
they acquire of course a special sanctity of their own. If they do not, they 
can be disregarded—and in the world in which we live they will be dis- 
regarded—where political exigencies in accordance with the will of the 
majority demand that they shall.’’ * 

Some Members, China and Cuba, agreed with Sir Perey Spender. But 
the delegate of Ecuador denied that ‘‘we are . . . burying Article 4 of the 
United Nations Charter,’’ ** and the United Kingdom delegate was ‘‘satis- 
fied that the draft resolution itself is not in conflict with Article 4 of the 
Charter, or with the rulings of the International Court.’’ 


6. Appeals to China 


As the debate in the Ad Hoc Political Committee indicated the virtually 
certain passage of the joint draft resolution of 28 in the General Assembly, 


90 Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 28. 

%1 Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International Court of 
Justice: International Organizations and Tribunals,’’ 29 British Year Book of Inter- 
national Law 1-62 (1952) at 54 ff.; Gross, loc. cit. at 45. 

92 Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 28. Sir Percy was apparently also of 
the opinion that in adopting the joint draft resolution of 28, the United Nations was 
doing something in the nature of an amendment to the Charter or laying a precedent 
for the future. He said: ‘‘I gain some satisfaction from the fact that, if what we are 
doing is, as I think it to be, contrary to the express provision of the Charter, it will 
be done by the expression of an overwhelming body of opinion within this Assembly— 
endorsed, I hope, in the Security Council. An amendment of the Charter would, after 
all, require no more—for Article 108 provides that amendment may be affected by two- 
thirds of the Assembly—and that will truly be forthcoming for this resolution—and a 
majority of the Security Council including the permanent members. ... We are, in 
truth, taking a far-reaching step in this resolution. We are laying down a new practice; 
for it will be a bold man who, in the future, will call in aid Article 4 and its require- 
ments that an applicant shall be a ‘peace-loving State’ and one which accepts the 
obligations contained in the Charter and is, in the opinion of the Organization, able and 
willing to carry out those obligations. I do not seek to place any interpretation upon 
these important words. It is sufficient for me, however, to say that I do not agree 
with the somewhat nebulous rules of construction which I have heard referred to in this 
debate and which reduce them to a meaningless collection of letters.’’ Ibid. at 36, 37. 

% Doc. A/AC.80/P.V.30 (Dec. 6, 1955) at 67. This delegate, however, was willing 
to concede that ‘‘we are making a new political rule in the interpretation of this 
Article.’ See statements by Chinese delegate, Doc. A/AC.80/P.V.31 (Dee. 7, 1955) 
at 41 ff.; and Cuban delegate, Doc. A/P.V.552 (Dee. 8, 1955) at 31. 

% Doe. A/AC.80/P.V.32 (Dec. 7, 1955) at 21. 
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several Members addressed urgent appeals to China to exercise tolerance, 
as the United States proposed to do, and not to prevent by its negative 
vote the adoption of a favorable recommendation in the Security Council. 
Sir Perey Spender appealed to Mr. Tsiang not to exercise his vote in such 
a way as would obstruct the will of the great majority of nations on this 
matter.°> Mr. Tsiang was willing to be tolerant where there was a legiti- 
mate doubt, but he thought ‘‘we must see that Outer Mongolia does not 
pass the test.’?®* No argument would cause Mr. Tsiang to change his 
attitude, and, in the Security Council, he opposed the admission of the 
Mongolian People’s Republic. This was a ‘‘veto’’ against one of the 
eighteen states proposed for admission in the joint draft resolution of 28, 
and thus, in effect, a veto against breaking the deadlock on the basis of this 
joint draft resolution. It is not material here to assess responsibilities. 
Suffice it to note that in Mr. Tsiang’s judgment the shoe was on the other 
foot, that is, the ‘‘dictatorial stand of eighteen or none’’ adopted by the 
Soviet Union was responsible for the failure of the Security Council to 
adopt positive recommendations.” 


7. Effect on Position of Latin American Members in the United Nations 


The Latin American Republics Members of the United Nations, with the 
exception of Cuba, supported the joint draft resolution of 28, although 
some of them voiced concern about the possible or probable repercussions 
which so substantial an increase in membership would produce on their 
position. In an organization of 60 states, the Latin American Republics 


had a virtual ‘‘veto’’ on important questions requiring a two-thirds ma- 
jority of Members present and voting.** They were also assured of 
substantial representation on all organs of the United Nations. 

The delegate of Ecuador deemed it necessary that ‘‘we maintain the 
present proportion of representation on the various United Nations or- 
gans,’’ with the exception of the Trusteeship Council, where the representa- 
tion ‘‘will always be on an equitable basis between those countries which 
are Administering Authorities and those which are not.’’®* Speaking on 


85 Doc. A/AC.80/P.V.28 (Dec. 5, 1955) at 38. Similar appeals were made by Iraq, 
Doc. A/AC.80/P.V.26 (Dec. 2, 1955) at 61, Thailand, Doc. A/AC.80/P.V.30 (Dec. 6, 
1955) at 37, Saudi Arabia, ibid. at 51, Ecuador, ibid. at 77, and Peru, Doc. A/AC.80/ 
P.V.31 (Dec. 7, 1955) at 27. The Peruvian delegate quoted the following statement 
from a confidential document which he did not further identify: ‘‘Mr. Tsiang . . . said 
that he sticks to the rules of every case according to its own merits; but, at the same 
time, his judgment will be impartial, and, in any case of reasonable doubt, the doubt will 
be interpreted to the profit of the applicant. He has some suggestions, and will be de- 
lighted to speak to us at any time.’’ 

96 Jbid. at 47. Mr. Tsiang offered to submit evidence that Mongolia had participated 
in aggression in Korea. Ibid. Since it is not the purpose of this paper to examine the 
eligibility of the eighteen states, it is sufficient to refer to comments made by delegates 
in the debates concerning Outer Mongolia. 97 Doc. S/P.V.704 (Dec. 13, 1955) at 44. 

98 Sir Carl Berendsen (New Zealand), in General Assembly, 2nd Sess., Official Records, 
Plenary, p. 695. 

89 Doe. A/AC.80/P.V.30 (Dec. 6, 1955) at 68-70. According to this delegate the 
Latin American group was represented by two of its members on the Security Council, 
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behalf of the Latin American group, he suggested revising the Charter 
in order to increase the membership of various organs by one third, i.e., 
the Security Council from eleven to thirteen or fourteen (for the benefit 
of those who believed thirteen to be an unlucky number), the Economic and 
Social Council from eighteen to twenty-four and the International Court 
of Justice from fifteen to twenty.’ 

The admission of Italy had the immediate effect of increasing to fourteen 
the number of Members which compose the Trusteeship Council.‘ The 
proposed increase in the membership of the other organs of the United 
Nations does not appear unreasonable, although it would, if carried out 
mechanically, make the Court rather unwieldy. Moreover, the member- 
ship of the Court is to reflect ‘‘the main forms of civilization and of the 
principal legal systems of the world’’*®? and not the membership of the 
United Nations. Raising the issue of representation on the other two 
organs may well provoke an inquiry into such matters as whether or not 
the Latin American group has been over-represented and whether some 
method could or should be found to ensure a more adequate representation 
of regional, political or economic groupings among the Members of the 
United Nations. The unusually protracted contest between the Philippines 
and Yugoslavia during the Tenth Session of the Assembly for election to 
the Security Council may well induce Members to ponder the problem in 
the context of wider total membership. Representation based merely upon 
numerical proportionality, as envisaged by the delegate of Ecuador, would 
not necessarily reflect accurately the economic or political strength of exist- 
ing groupings and may not be desirable from the point of view of greater 
effectiveness of the United Nations.’® 


VI. Tue ProcepurEeE For ACHIEVING THE OBJECTIVE OF THE JOINT 
DraFrt RESOLUTION OF 28 


The procedure for effectuating the objective of the joint draft resolution 
of 28, namely, the collective admission of a group of eighteen states, five 


by four on the Economic and Social Council, and by five on the International Court 


of Justice. Ibid. 71. 

100 Ibid. See also statements by the delegate of Bolivia, Doe. A/AC.80/P.V.32 (Dee. 
7, 1955) at 37, and Chile, Doe. A/557 (Dec. 15, 1955) at 62. 

101 Burma was elected to balance its composition between administering and non- 
administering nations. 2 United Nations Review 6 (March, 1956); see also Does. 
T/1224 and T/L.633 for suggested consequential revision of the Council’s Rules of 
Procedure. 102 Art. 9 of the Statute. 

108 Senator Alexander Wiley, Chairman of the Senate Committee on Foreign Relations, 
observed that, if any substantial number of applicants are admitted to the United 
Nations, ‘‘their votes could have ‘a drastic effect’ on the present voting which ‘has 
worked well for us.’’’ Preface to Representation and Voting in the United Nations 
General Assembly, Staff Study No. 4 (September, 1954), Committee Print, 83rd 
Cong., 2d Sess., p. iii, This Staff Study concluded that, on the one hand, if the 
organization continues to expand, ‘‘a reconsideration of the voting provisions in the 
General Assembly might become a more pressing issue,’’ and on the other hand, while 
“theoretically, there may be logical reasons for supporting a system of weighted voting 
for the General Assembly,’’ from a practical point of view ‘‘it might be better to let 


Well enough alone.’’ Ibid. pp. 6, 23. 
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of which have heretofore faced a solid front of opposition, was bound to 
present a delicate problem. 

The Greek representative in the Ad Hoc Political Committee observed 
that if ‘‘the permanent members of the Security Council desire to have 
the guarantee that the candidates that they favour are not likely to lose 
in the Assembly the required majority of two-thirds, then the draft resolu- 
tion, as now drawn up, does not seem to offer that guarantee.’’*** The 
compromise agreed to by both the Soviet Union and the 28 sponsors of the 
joint draft resolution—the inclusion of the figure eighteen—was not 
deemed satisfactory in view of the reservations which many Members 
expressed regarding the qualifications of the Communist states. The dele- 
gate of the Soviet Union therefore reminded the Committee 


that it is necessary to provide for such a voting procedure as would 
eliminate any fortuitous circumstances, any unexpected phenomena,'® 
which might arise, both in the Assembly and in the Security Council.’ 


The matter was not pressed, perhaps because of the conviction that the 
deadlock could not be broken in any other way, and of the prevailing 
sentiment ‘‘that the degree of support for the twenty-eight Power draft 
resolution is a sufficient and powerful indication of the Assembly’s 
views.’’ 

The Ad Hoc Committee proceeded to vote on the draft resolution para- 
graph by paragraph, the corresponding Cuban amendment being put to 
the vote first. The Cuban amendments were rejected one by one, and the 
paragraphs adopted.’ The draft resolution as a whole was then adopted 
by 52 votes to 2 (China, Cuba), with 5 abstentions (the United States, 
Belgium, France, Greece, Israel).1°® Thus a decisive victory was scored 
by the joint draft resolution in the first stage. 

The second stage in the General Assembly’s plenary meeting was almost 
a mere formality. The joint draft resolution was put to the vote and 
adopted by 52 votes to 2 (China, Cuba), with 5 abstentions (France, 


104 Doc. A/AC.80/P.V.28 (Dee. 5, 1955) at 11. 

105 Earlier in his speech Mr. Malik referred to the phenomenon of an abstention ‘‘of 
a mass nature.’’ 

106 Doc. A/AC.80/P.V.31 (Dec. 7, 1955) at 62. 

107 The U. K. delegate, Doc. A/AC.80/P.V.32 (Dec. 7, 1955) at 21. 

108 The amendment to the first paragraph of the preamble was rejected by 38 votes to 
7, with 14 abstentions; the first paragraph was adopted by 48 votes to 2, with 4 ab- 
stentions; the second and third paragraphs of the draft resolution were adopted by 53 
votes to none, with 6 abstentions; the Cuban amendment to the fourth paragraph of 
the preamble was rejected by 37 votes to 7, with 15 abstentions; the fourth paragraph 
was adopted by 53 votes to 2, with 4 abstentions; paragraph 1 of the operative part 
was adopted by 51 votes to none, with 8 abstentions; the Cuban amendment to para- 
graph 2 of operative part was rejected by 38 votes to 7, with 14 abstentions, and the 
paragraph adopted by 52 votes to 2, with 5 abstentions; the Cuban amendment to para- 
graph 3 of the operative part was rejected by 37 votes to 7, with 15 abstentions, and 
the paragraph adopted by 52 votes to 2, with 4 abstentions. The United States, France 
and China voted in favor of all Cuban amendments, the Soviet Union opposed them all, 
and the United Kingdom abstained. Ibid. at 52-58. 

109 Ibid. at 59-60. 
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Greece, Israel, United States, Belgium).*° The President expressed the 
hope ‘‘that the Security Council will receive this manifestation of the will 
of the General Assembly with the greatest understanding and that, in 
the discharge of its high functions, the Council will give the most serious 
attention to the resolution of the General Assembly as promptly as present 
circumstances require.’’ 

The third stage was opened in the Security Council on December 10, 
1955. 

Three draft resolutions were submitted to the Security Council. First 
a set of thirteen draft resolutions was submitted by China, proposing the 
admission, in alphabetical order, of thirteen states; as this was the first 
initiative, China claimed priority for it.7? Next the Soviet Union, re- 
ferring to the abstention of two permanent members of the Council in the 
earlier voting in the Assembly, and desiring ironclad ‘‘guarantees against 
any accidents or surprises in the consideration of the admission of new 
Members, both in the Security Council and in the General Assembly,”’ 
proposed that (a) applications be examined in the chronological order in 
which they were received; (b) that meetings of the General Assembly 
and the Security Council be held simultaneously; (c) that the recom- 
mendations of the Council concerning the first state be transmitted im- 
mediately to the Assembly; (d) that the Assembly immediately notify the 
Council of the action taken; (e) that after receipt of the Assembly notifica- 
tion the Council should proceed with the second state, and so on until the 
list was exhausted.'*® 

The third draft resolution, co-sponsored by New Zealand and Brazil, 
was worded as follows: 


The Security Council, ... 

Having considered separately the applications for membership of 
Albania, the Mongolian People’s Republic, Jordan, Ireland, Portugal, 
Hungary, Italy, Austria, Romania, Bulgaria, Finland, Ceylon, Nepal, 
Libya, Cambodia, Japan, Laos and Spain, 

Recommends to the General Assembly the admission of the above- 
named countries.** 


110 A/P.V.552 (Dec. 8, 1955) at 71. For text of resolution, see Doc. A/3079, at 7, 
and 8/3467. 

111 bid. at 72. 

112 Doc. S/P.V.701 (Dec. 10, 1955) at 33-34; the draft resolutions were Docs. 8/3468- 
3480. 

118 Jbid. at 28. The text of the Soviet proposal was as follows: ‘‘The Security 
Council, Bearing in mind the General Assembly resolution A/RES/357 of 8 December 
1955 on the admission of new Members to the United Nations, Resolves to examine the 
applications for admission to the United Nations of the eighteen States referred to in 
the said General Assembly resolution in the chronological order of their receipt, on the 
understanding that the Council shall take a separate decision on each application and 
will begin to consider each application after the General Assembly has completed its 
consideration of the Security Council’s recommendation on the preceding application; 
Empowers the President of the Security Council to reach agreement with the President 
of the General Assembly concerning the above-mentioned procedure for the examination 
of applications.’? Ibid. at 29-31. 114 Jbid. at 38 (emphasis supplied). 
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Sir Leslie Munro, introducing this joint draft, stated: 


We cannot ignore the fact that the General Assembly expects the 
members of the Council to reach an understanding which would permit 
the immediate admission of all eighteen applicants. Still less can we 
ignore the fact, that in the absence of such an understanding, no 
candidate is likely to be admitted. Therefore, while the procedure my 
delegation contemplates is one of a separate vote on each applicant, 
we believe that there must be a vote on the group.'*® 


Recognizing that the existence of pressure cannot be denied, he asked for 
priority to be given to the joint draft resolution. 

The Chinese delegate, conceding that by providing for a separate vote on 
each of the eighteen applicants, the joint draft resolution ‘‘managed to keep 
within the letter of the law,’’ opposed it strongly as ‘‘a total surrender’”’ 
to the Soviet Union stand of ‘‘eighteen or none,’’ and formally moved an 
amendment to the joint draft resolution adding Korea and Viet-Nam 
to the list of eighteen states.1** By that time it had become apparent that 
there was no hope for the set of draft resolutions submitted by China to 
obtain priority over the joint draft resolution,’** and moving the amend- 
ment to the New Zealand-Brazilian draft must have seemed a convenient 
method, as subsequent events were to show, for eliciting two more Soviet 
vetoes prior to Mr. Tsiang’s veto of Mongolia. 

The Soviet proposal was opposed on various grounds, but substantially 
for the reason that the distrust which inspired it was misplaced. The 
President of the Council could not conceive that the Assembly ‘‘will do 
otherwise than promptly endorse the Council’s recommendation by an 
overwhelming majority’’ and assured the worried Soviet representative 
that ‘‘the twenty-eight sponsors of the resolution adopted by the General 
Assembly on 8 December will work wholeheartedly to achieve the objectives 
desired by the vast majority of the United Nations Members.’’*** The 
Soviet delegate remained unconvinced and the meeting was adjourned over 
the week end to allow him time to realize, as the President put it, ‘‘the 
genuineness and advantages of our proposals.’’ ?*® 

At the opening of the Council meeting on December 13 Mr. Sobolev no 
longer insisted on priority for his own proposal, thus withdrawing them 
for all practical purposes, and accepted the joint Brazilian-New Zealand 
draft resolution on this understanding: 

115 Tbid. at 37 (emphasis supplied). 

116 Doc. S/P.V.703 (Dec. 13, 1955) at 7, 8-9, 10, 26-27, and Doc. 8/3506. 

117 Sir Pierson Dixon was first in objecting to the Chinese draft resolutions and said 
**it would be quite wrong to begin’’ with them. Doc. S/P.V.701 (Dec. 10, 1955) at 24. 

118 §/P.V.702 (Dec. 10, 1955) at 2. Similar statements were made by Mr. Entezam, 
Sir Pierson Dixon and Mr. Belaunde, ibid. at 18, 23 f., 26 f. 

119 Ibid. at 29 ff. Mr. Sobolev based his adamant position on the argument that ‘‘ac- 
cording to a preliminary estimate, some twenty delegations have either not stated their 
positions, or have made express reservations to the effect that they would not support 
all eighteen countries. I would therefore ask Sir Pierson Dixon whether he could 
guarantee that all the fifty-two delegations which voted for the draft resolution will 
support all eighteen States without exception.’’ 
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It is the understanding of the Soviet delegation that this draft 
resolution represents a single entity, a single recommendation, which ts 
to be considered by the General Assembly in that sense. We under- 
stand the draft resolution to mean that if the General Assembly amends 
the recommendations in any way, the Security Council’s recommenda- 
tion would be amended accordingly because it would lose its meaning 
as an entity and as a single recommendation, and would consequently 
have to be referred back to the Security Council for reconsideration.'*° 


The Security Council was then able to proceed to vote on the question 
of priority. The Iranian proposal to give priority to the Brazilian-New 
Zealand draft resolution was adopted. The vote was 8 in favor, 1 opposed 
(China) and 2 abstentions (Belgium, United States).*** The Council then 
adopted a Turkish proposal to adjourn until the afternoon, in order to 
“think over’’ the Chinese amendment, already referred to,’** to add Korea 
and Viet-Nam to the list of eighteen applicants.’** 

The pause in the proceedings failed to yield any changes in the position 
of the Council’s members. New Zealand and the Soviet Union declared 
themselves against the Chinese amendment.'** Mr. Tsiang indicated again 
his disapproval of Outer Mongolia.*** The United States, the United 
Kingdom, France and Turkey spoke in favor of the Chinese amendment.'** 
The Soviet delegate strongly desired postponing his vetoing the admission 
of Korea and Viet-Nam until after the vote on the eighteen applicants or, 
at the least, to have the Council vote on the whole slate, including Korea 
and Viet-Nam, in the chronological order of their applicants. A formal 
proposal to this effect was not adopted, there being only one vote in favor 
(the U.S.S.R.), eight against and two abstentions (Iran, Turkey). 

The historic moment was then at hand for voting on the Brazilian-New 
Zealand proposal. The first paragraph was adopted by 8 votes to none, 
with 3 abstentions (Belgium, China, United States), and the opening words 
of paragraph 2 (‘‘Having considered separately the applications for mem- 
bership of’’) was adopted by 9 votes to none, with 2 abstentions (China, 
United States).***7 It is curious that the incongruity of this procedure 
does not seem to have struck any of the delegations. As a factual state- 
ment, which it purports to be, these words are inaccurate. The Council 
had not yet considered, that is, voted on, any of the applications; as a matter 
of fact, it was about to embark upon a long and tedious exercise in voting. 
The President next put to the vote the inclusion of Korea. It was not 


120 Doe. S/P.V.703 (Dec. 13, 1955) at 3 (emphasis supplied). For background specu- 
lation see William R. Frye, ‘‘18-17-16 and Why We Lost the Game,’’ The Reporter 
(Jan. 28, 1956) at 17. 121 [bid. at 28. 

122 See supra, p. 814. 128 Jbid. at 28. 

1248/P.V.704 (Dec. 13, 1955) at 3-4, 10. 

125 Tbid. at 8. ‘‘This is a difficult moment for me,’’ he admitted, ‘‘and a very im- 
portant moment for me. In replying to you, Sir, I have to fall back on the words of a 
great historical figure in European history, ‘Ich kann nicht anders,’ ‘I cannot do other- 
wise.’’? Mr. Sobolev’s comment may be noted: ‘‘ Actually, nothing else was to be 
expected from a person whose days, perhaps even hours, in the United Nations are 
numbered.’ 126 Ibid. at 6, 8, 9, 10. 

127 Ibid. at 23. 
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included, the vote being 9 in favor, 1 against (U.S.S.R.), and 1 abstention 
(New Zealand). The result of voting on Viet-Nam was identic. Albania 
was included by a vote of 7 in favor, none against, and 4 abstentions 
(Belgium, China, France, United States). The dreaded bombshell fell in 
the voting on Outer Mongolia: there were 8 votes in favor, 1 against 
(China), and 2 abstentions (Belgium, United States).1** At this point, 
Mr. Lodge (U. S. A.) asked the President: 


Is it not possible that, in spite of the omission of the Mongolian 
People’s Republic from the list, the Council could well propose to the 
General Assembly the admission of seventeen new Members? 


This attempt to substitute one ‘‘package’’ for another failed; the President 
turned it down as he could not accept any proposals while voting was in 
progress.'*® From then on voting became a mechanical process and the 
axe fell inexorably. The Soviet Union vetoed all applicants except its own 
candidates, all of which, it should be noted, received the necessary major- 
ity.°° The President then put to the vote the second paragraph as a whole 
as amended: ‘‘ Having considered separately the applications for member- 
ship of Albania, Hungary, Romania, and Bulgaria.’’ As there was one vote 
in favor (U.S.S.R.), four against (Brazil, China, Peru, Turkey), and six 
abstentions, the President correctly announced that the paragraph was 
‘‘not carried,’’ and continued: 


There is nothing to recommend to the General Assembly. Accord- 
ingly, I will not put to the vote the last paragraph of the draft resolu- 
tion. The resolution as a whole falls to the ground.**' 


This was a curious turn in the proceedings. It could hardly be denied 
that the Council had considered separately the applications of these four 
states. This was a fact which could not be undone by the vote taken. 
Nor would there have been any harm in affirming this fact. Having voted 
for the second paragraph as amended, the President should have put to 
the vote the third paragraph: ‘‘Recommends to the General Assembly the 
admission of the above-named countries,’’ namely, Albania, Hungary, 
Rumania and Bulgaria. This paragraph would then have failed to receive 
the requisite majority and would not have been adopted. 

Be that as it may, the carefully planned and expertly piloted proposal 
to end the deadlock over admission failed. There was from the outset 


128 Tbid. at 24. 129 Tbid. at 25. 

130 The result of voting was as follows: Jordan 10:1 (U.S.S.R.); Ireland 10:1 
(U.S.S.R.); Portugal 10:1 (U.S.S.R.); Hungary 9:0:2 (China, United States); Italy 
10:1 (U.S.S.R.); Austria 10:1 (U.S.S.R.); Rumania 9:0:2 (China, United States) ; 
Bulgaria 9:0:2 (China, United States); Finland 10:1 (U.S.S.R.); Ceylon 10:1 
(U.S.8.R.); Nepal 10:1 (U.S.S.R.); Libya 10:1 (U.S.S.R.); Cambodia 10:1 
(U.8S.8.R.); Japan 10:1 (U.S.S.R.); Laos 10:1 (U.S.S.R.); Spain 9:1 (U.S.S.R.): 1 
(Belgium). Ibid. at 26-32. It is remarkable that throughout the voting the President 
never used the term ‘‘veto’’ or ‘‘rejected’’ but correctly stated: ‘‘ As the negative vote 
was cast by a permanent member of the Security Council, the name of . . . is not in- 
cluded.’’ It would be most desirable if this example were emulated by other Presidents 
of the Security Council. 181 Ibid. at 33. 
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some apprehension lest the maneuver flounder on the position of China. 
This was quite as inflexible as was the Soviet’s ‘‘18 or none.’’ More- 
over, the Chinese representative could not have been unaware of the likely, 
if not, in the circumstances, inevitable consequences of his action. He, 
more than anyone else, was satisfied that the joint draft resolution repre- 
sented nothing but a ‘‘package deal,’’ that it was ‘‘18 or none,’’ *** and 
that the majority—whether it involved a sacrifice of principles and pos- 
sibly of Article 4 of the Charter or not—was prepared to bow to Soviet 
intransigeance in order to promote a higher principle, that of universality. 
The United States, too, had it in its power to oppose the ‘‘deal’’ actively 
but opted in favor of a position of ‘‘no support’’ and apparently of ‘‘no 
opposition’’ as well. 

In the debate the President pointed out, correctly, it is felt, that the 
problem’s solution 


depends, as it has depended in the past, on the great Powers. Our 
present failure does not, of course, rest on all the great Powers. It 
rests on those which have incurred a great responsibility and which 
have adopted rigidly negative attitudes in the consideration of this 
problem. I hope and pray that those attitudes will be modified.** 


Sir Leslie Munro’s prayer was answered with surprising promptness. 
On the day following, December 14, 1955, the Soviet Union requested an 
urgent meeting of the Council. The Council met in the afternoon to 
receive from Mr. Sobolev a statement to the effect that 


the Soviet Union withdraws its negative vote with respect to a number 
of States and will vote for their admission, but not for that of Japan, 
on the understanding and the expectation that the question of the ad- 
mission of Japan and the Mongolian People’s Republic, for which no 
positive solution was provided yesterday by a recommendation of the 
Security Council, will be referred to the next session of the General 
Assembly.*** 


On the instructions of the U.S.S.R. Government, he submitted the following 
proposal : 


132 Speaking in the Security Council on Dec. 13, 1955, only a few hours before the 
voting, Mr. Tsiang, summing up his position in an eloquent and moving address, said: 
“The Soviet Union stand is: eighteen or none. According to the speeches here on 
Saturday, I understand that the sponsors and the supporters of this draft resolution 
answer: yes, all eighteen. Therefore, in the substance of this matter, the sponsors and 
the supporters again made a total surrender to the dictates of the Soviet Union. There 
is no compromise, there is no consideration of the viewpoint of the other delegations; 
that is the naked nature of this paragraph.’’ Doc. S/P.V.703 at 8-9. 

188 Doc. S/P.V. 704, at 45. Like Sir Leslie Munro, Sir Pierson Dixon (United King- 
dom) was of the opinion that both permanent members, in casting vetoes, have abused 
the veto. Ibid. at 46. Mr. Sobolev, defending the Soviet Union against the charge of 
rigidity and inflexibility, pointed out that in fact the Soviet Union had not maintained 
an uncompromising attitude. At the beginning of the Tenth Session of the Assembly the 
Soviet Union proposed the admission of sixteen states. In the course of the session, it 
agreed to support the additional candidacy of both Japan and Spain. Ibid. 47 f. 

184 Doc. S/P.V.705 (Dec. 14, 1955) at 3. 
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The Security Council, ... 

Having considered separately the applications for membership of 
Albania, Jordan, Ireland, Portugal, Hungary, Italy, Austria, Romania, 
Bulgaria, Finland, Ceylon, Nepal, Libya, Cambodia, Laos and Spain, 

Recommends to the General Assembly the admission of the above- 
named countries to the United Nations.**® 


After a brief recess, the Council resumed and Mr. Lodge moved that 
Japan be added to the list. The representatives of the United Kingdom, 
Brazil, Turkey, Peru, France and China declared at once that they would 
support the United States amendment and Mr. Sobolev announced that he 
would vote against it.** The President put the various parts of the reso- 
lution to the vote. The first paragraph was adopted by 8 votes in favor, 
none against and 3 abstentions (Belgium, China, United States) ; the intro- 
ductory words of paragraph 2 were adopted by 9 votes in favor, none 
against, and 2 abstentions (China, United States); as the vote on the 
American amendment concerning Japan was 10 votes in favor, 1 (U.S.S.R.) 
against, it was not adopted, the negative vote having been cast by a 
permanent member. The rest of the voting on the 16 applicants was 
routine; '** the second paragraph as a whole was carried by 8 votes in 
favor, none against and 3 abstentions (Belgium, China, United States) ; 
the last paragraph was adopted by the same vote; the draft resolution as a 
whole received the identic votes.*** 

Before any of the members of the Council had an opportunity to explain 
their vote, the United States representative introduced a resolution rec- 
ommending to the General Assembly the admission of Japan at its eleventh 
regular session and asked for immediate consideration.**® The President 
of the Council promptly and in writing informed the President of the 
Assembly of the decision of the Council, and Sir Pierson Dixon urged 
the ‘‘quickest possible endorsement of the sixteen whose admission we 
approved this afternoon.’’**° Consideration of the new American pro- 
posal was therefore postponed. 

The General Assembly meeting within hours after the decisive vote in 
the Security Council proceeded with unusual dispatch, perhaps even some 
haste. The business before the Assembly was a draft resolution proposed 
by 30 Members and 11 additional co-sponsors, that is, by altogether one 
more than the required two-thirds majority.*** The text was as follows: 


185 Ibid. at 4-7. 186 Ibid. at 4—7-9-10. 

187 The vote on Albania was 8:0:3 (Belgium, China, U. 8.); on Jordan, Ireland, and 
Portugal unanimous; Hungary 9:0:2 (China, U. S.); Italy and Austria unanimous; 
Rumania and Bulgaria 9:0:2 (China, U. S8.); Finland, Ceylon, Nepal, Libya, Cambodia, 
and Laos unanimous; Spain 10:0:1 (Belgium). Jbid. at 12-21. 

188 Jbid. at 22. 189 Ibid. at 23. 

140 Tbid, at 39-40, 41. 

141 Afghanistan, Argentina, Brazil, Burma, Canada, Chile, Colombia, Costa Rica, Den- 
mark, Ecuador, Egypt, El Salvador, Ethiopia, India, Indonesia, Iran, Iraq, Lebanon, 
Liberia, New Zealand, Nicaragua, Norway, Panama, Peru, Philippines, Saudi Arabia, 
Sweden, Syria, Uruguay, Yugoslavia, Bolivia, Byelorussian Soviet Socialist Republic, 
Czechoslovakia, Iceland, Honduras, Pakistan, Poland, Thailand, Ukrainian Soviet Social- 
ist Republic, Union of Soviet Socialist Republics and Yemen. 
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The General Assembly, 

Having received the recommendation of the Security Council of 14 
December 1955 that the following countries should be admitted to 
membership in the United Nations: 

Having considered the application for membership of each of these 
countries, 

Decides to admit the above-mentioned sixteen countries to member- 
ship in the United Nations.'* 

At the request of Cuba, the President, who apparently had no intention 
of so doing, said that a vote could be taken on each of the applicants 
separately.*** No vote was taken on the first part of paragraph 1 of the 
draft resolution. As each of the applicants received more than the re- 
quired two-thirds majority,’** the President suggested that ‘‘if the As- 
sembly agrees, we might avoid a vote on the draft resolution as a whole.’’ 
Since there was no objection, he declared that ‘‘the draft resolution as a 
whole is adopted, note being taken of the abstention of Cuba.’’ ** 

It is unnecessary to review in detail the explanations of votes which the 
delegate of Ethiopia properly called ‘‘a parade of jubilation.’’*** Re- 
grets were, of course, frequently voiced that Japan was still outside the 
fold; the Soviet Union, on the other hand, bestowed her regrets equally 
upon Japan and Outer Mongolia. With a sense of humor, rare in these 
debates of the Assembly, Mr. Palamas (Greece) noted that one of the 
results of the ‘‘large admissions of today is that the number of observers 
to the United Nations will be greatly reduced.’’ He added: 


Perhaps the day is not very far off when the role of observer will be 
left to our dear friend, Mr. Lindt, the Swiss observer. Mr. Lindt is 


142 Doc. A/P.V.555 at 3. 143 Tbid. 

144 The result of voting was as follows: Albania 48:3 (Cuba, Greece, China): 5 
(Dominican Republic, Netherlands, Philippines, United States, Belgium) ; Jordan 55:0:1 
(Israel); Ireland, Portugal: unanimous; Hungary 49:2 (China, Cuba): 5 (Greece, 
Netherlands, Philippines, United States, Dominican Republic); Italy, Austria: unani- 
mous; Rumania 49:2 (China, Cuba): 5 (same as in case of Hungary); Bulgaria 50:2 
(China, Cuba): 5 (same as in case of Hungary); Finland, Ceylon, Nepal; unanimous; 
Libya 56:0:1 (Israel); Cambodia, Laos: unanimous; Spain: 55:0:2 (Belgium, 
Mexico). Ibid. at 4-22. 

145 Ibid. at 23-25. South Africa, Paraguay and Haiti were absent during the voting; 
Ethiopia was absent during the voting on the first eight applicants. However, Paraguay 
and Haiti requested subsequently that their votes be ‘‘registered.’’ Paraguay desired 
to ‘‘register’’ its abstention with regard to Albania, Hungary, Rumania and Bulgaria; 
the delegates of Haiti and Ethiopia declared that they supported all 16 applicants. The 
General Assembly ‘‘decided’’ to ‘‘record’’ the votes of these three delegations. 
A/P.V.556 (Dee. 15, 1955) at 3-5, 52, 61. It is difficult to see how the Assembly, in 
View of the fact that there was no vote on the draft resolution as a whole, could decide 
to ‘‘record’’ abstentions except in a purely formal sense ‘‘for the record.’’ On the 
other hand, it is interesting to note that China, Belgium and the United States, which 
had abstained, did not request that they be registered as abstaining on the draft resolu- 
tion as a whole. 

46 Doc. A/P.V.556 (Dec. 15, 1955) at 36. It is interesting to note that in the list 
of those who were regarded as instrumental in steering the organs of the United Nations 
towards the ‘‘solution’’ of the problem of membership the names of Messrs. Martin 
(Canada), Belaunde (Peru), Maza (Chile), Sir Lesie Munro (New Zealand), and Dag 
Hammarsk jéld, the Secretary General of the United Nations, were frequently included. 
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in fact the only observer who is satisfied with his role and who is not 

discouraged in observing us.*** 
This tribute to the wisdom of the Swiss representative may well raise the 
question of the Swiss admission to the United Nations. As Article 43 of 
the Charter has so far remained unfulfilled, and in view of the broad- 
minded interpretation of Article 4 which has been adopted by the Security 
Council and the General Assembly, there would seem to be no reason why 
Switzerland should not be invited to the United Nations. A truly broad- 
minded construction of Article 4 need not even exclude a recognition of the 
special services which Switzerland has traditionally rendered to mankind 
during its worst crises and of her status which made such services possible. 
As host to so many activities of the United Nations and international con- 
ferences generally, Switzerland well deserves such an invitation. 


VII. WHEN 1s A ‘‘PacKAGE Deau’’ a ‘‘PackaGe Deau’’? 


The United States initiative regarding Japan, already referred to, was 
to lead to a re-opening of the debate in the Security Council on the package 
deal. The immediate cause of this was the Soviet counter-proposal that 
the Security Council should recommend to the Assembly ‘‘that it admit 
the Mongolian People’s Republic and Japan to the United Nations at its 
eleventh regular session.’’*** In the debate it was pointed out by sev- 
eral delegates that the latter was in the nature of a new ‘‘package deal”’ 
in that it made the admission of Japan contingent upon the simultaneous 
admission of Outer Mongolia, and that for this reason it was unconstitu- 


tional, being contrary to Article 4..*° The representative of Brazil de- 
clared that his country was ‘‘determined not to accept a package deal every 
time an application is submitted’’ and that 
A package deal has been accepted once, with our support, though 
a separate vote was nevertheless taken on each application. That is 
enough. In future, only one application must be considered at a 
time, and there must be no bargaining.'*° 


This admission is most revealing. Brazil was certainly in a key position 
to appreciate the nature of the recent negotiations. Mr. Tsiang hoped 


147 Ibid, at 12. 

148 Doc. 8/P.V.706 (Dec. 15, 1955) at 5-10, and Doe. 8/3512. 

149 See observations by Peru, Doc. S/P.V.706 (Dec. 15, 1955) at 33, 44-45, Belgium, 
at 39, France at 41, Iran at 46, U. K., Doc. S/P.V.708 (Dec. 21, 1955) at 4-5 f. 
Neither of the resolutions was adopted by the Council. The American draft resolution 
received 10 votes in favor, 1 against (U.S.S.R.), and the Soviet draft received 1 vote 
in favor (U.S.S.R.), while 10 abstained. Doc. S/P.V.706 at 50. A very similar dis- 
cussion was provoked by a British proposal declaring Japan to be fully qualified for 
membership and a Soviet amendment declaring both Outer Mongolia and Japan to be 
fully qualified and expressing the hope that both would soon be admitted. Ibid. at 
51-55, and Doe. S/P.V.708 at 2. The ‘‘unequal’’ package deal was opposed by France, 
ibid. at 11; the U. 8S., ibid. at 12-13; Belgium, ibid. at 14; Turkey, ibid. at 21; Iran, 
ibid. at 23. Later in the proceedings the Soviet amendment was voted upon, but re- 
ceived only one vote in favor (U.S.8.R.), while 10 members abstained. The considera- 
tion of the British proposal was postponed by the Council, with the Soviet Union 
abstaining. Ibid. at 34, 36. 150 Ibid. at 15. 
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that ‘‘the ‘package deal’ is over,’’ and Mr. Belaunde stated that the Gen- 
eral Assembly resolution ‘‘was based on a friendly agreement’’ which had 
been partially broken.’** Sir Leslie Munro, speaking as the representative 
of New Zealand, who was as familiar with the background of the negotia- 
tions as was the representative of Brazil, had a different version of the 
events: 


I must make it clear that New Zealand’s readiness to vote indi- 
vidually for the eighteen candidates can in no way be construed as 
implying agreement with the view that a permanent member of the 
Security Council may legally make its favourable vote on one appli- 
cant depend on the simultaneous admission of another. It is quite 
a different matter to assert, as we do, that a solution of the new mem- 
bers problem depends primarily on the reaching of an understanding 
among the great Powers. Such an understanding, this year, proved 
possible in respect of sixteen, but not eighteen applicants.*®? 


Sir Leslie’s distinction is perhaps too subtle to be perceived. For, was 
the understanding among the permanent members, if there was one, not 
in the nature of an agreement to admit a group of states and to make the 
admission of one sub-group dependent on the admission of the numerically 
larger sub-group? This seems to have been the understanding of Mr. 
Sobolev, when he reminded his colleagues that the majority of the members 
of the Council ‘‘not only regaided the resolution as a single whole, but 
acted accordingly.’’ He specifically reminded them that after the so- 
called people’s democracies received the requisite majority, ‘‘the Security 
Council did not stop there but continued the proceedings and annulled 
its earlier decisions by voting on the resolution as a whole.’’ *** 

As in the opinion of Mr. Lodge a ‘‘package deal’’ had been involved 
which the United States ‘‘did not support,’’ it was therefore left to Sir 
Pierson Dixon to refute the Soviet assertion of an ‘‘understanding,’’ and 
that the United Kingdom had been a party to a ‘‘package deal.’’ A 
package deal, as he defined it, was ‘‘making the admission of one applicant 
contingent on the admission of another.’’ The mere inclusion of ‘‘a 
number of applicants for admission . . . in the same resolution does not 

. constitute a package deal. If such a resolution is presented, it is still 
possible for each member of the Council to consider each applicant on its 
merits and it is possible to take a separate vote on each applicant. This 
in fact is what happened on the occasion to which the Soviet Union re- 
ferred,’? namely the admission of the 16 applicants. That the United 
Kingdom Delegation was not party to any ‘‘deal’’ or arrangement is shown 
by the fact, argued Sir Pierson, that his delegation and other delegations 
“voted for Bulgaria and the other Communist applicants after the Soviet 
vetoes had started to fall. Was his attitude consistent with a package 
deal? No, Mr. President.’’ *** 


151 Ibid. at 17, 19-20. 152 Ibid. at 24. 

158 Ibid. at 26. The Soviet representative was in error in stating that the resolution 
was voted as a whole. This was not the case, though it is true that in effect the 
affirmative decisions taken individually were annulled or more correctly voted as not 
having taken place. See above, p. 818. 154 Ibid. at 30 (emphasis supplied). 
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It is immaterial, it is submitted, that the majority of the Security 
Council members continued to vote for the Communist applicants after 
the Soviets began to veto the Western candidates. The decisive fact and 
probably conclusive evidence of a ‘‘package’’ though not necessarily of a 
‘*deal’’ was the vote following the voting on the individual applicants. 
It was this vote which wiped out the favorable votes given separately to 
each of the four Communist applicants. It was by this vote that the 
majority of the Security Council demonstrated that the admission of this 
group of states which it had declared qualified for membership, was made 
contingent upon the simultaneous admission of the larger Western-sup- 
ported group of states. The majority meant to hold the Soviet Union 
to its position of all or none, or as it turned out to be, sixteen or none. 
The admission of the sixteen was no doubt a ‘‘package’’ admission as 
defined by Sir Pierson even if perhaps it was not a ‘‘deal,’’ in the sense 
of a preconceived and formalized arrangement.*** 


VIII. Conciusion 


It remains to consider whether the ‘‘package’’ admission was contrary 
to the Charter. At this point it is well to make a distinction between 
Article 4 of the Charter and the interpretation placed upon it by the 
International Court of Justice in the first Admission Case on the one 
hand, and the decisions regarding eligibility and admissibility on the 
other. Regarding the former *** the Court held that 

The provisions of Article 4 necessarily imply that every application 
for admission should be examined and voted on separately and on its 


own merits; otherwise it would be impossible to determine whether 
a particular applicant fulfils the necessary conditions.*** 


This was done. The eligibility of each of the candidates for admission 
was voted on separately in both the Security Council and the General 
Assembly, even though the standard for determining eligibility was re- 
duced to the lowest possible level. It is true that the joint resolution of 
28 was adopted as such in both the Ad Hoc Political Committee and the 
General Assembly, and without a separate vote on each of the eighteen 
applicants. However, this resolution was merely a preliminary though 
essential step in steering the ‘‘package’’ through the Security Council 
and committing in a sense a large majority of Members to this particular 
procedure for breaking the deadlock over admissions. It neither deter- 
mined eligibility nor admissibility in any final or formal sense. This was 
clearly understood. It was, if the term be permitted, a ‘‘trial run’’ or 
‘‘dry run’’ and no more. 

How about the decision to admit? The Court held: 

To subject an affirmative vote for the admission of an applicant 
State to the condition that other States be admitted with that State 
would prevent Members from exercising their judgment in each case 

155 But see above, p. 801 ff., and below, p. 824, for statements which indicate the 


existence of some sort of arrangement or deal. 
156 See Gross, loc. cit. at 44, 57. 157 [1948] I.C.J. Reports 65. 
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with complete liberty, within the scope of the prescribed conditions. 
Such a demand is incompatible with the letter and spirit of Article 
4 of the Charter. 


The Court accordingly was of the opinion that 


a Member of the Organization cannot, while it recognizes the con- 
ditions set forth in that provision to be fulfilled by the State concerned, 
subject its affirmative vote to the additional condition that other States 
be admitted to membership in the United Nations together with that 
State.'** 


This, however, is precisely what happened in the Security Council. It 
is unnecessary to examine the question whether there was ‘‘a demand’”’ 
to subject the vote on admission of one state to the condition that other 
states be admitted contemporaneously. This pertains to the issue whether 
there was ‘‘a deal’’ in addition to the ‘‘package.’’ The issue largely 
escapes objective determination.**® It is scarcely open to doubt, however, 
that the members of the Security Council, although recognizing that the 
criteria governing the eligibility of the applicants were satisfied, sub- 
jected their admission to the further condition that they be admitted 
en bloc or not at all. This was the position of the Soviet Union, which in 
effect vetoed the admission of all but the Communist applicants after 
China had vetoed the admission of Outer Mongolia. This was also the 
position of the members of the Council, both permanent and non-perma- 
nent, which, by their affirmative votes or abstention (China, United 
States), expressly or tacitly affirmed *® the eligibility of the Communist 
candidates, but in the end annulled this decision by voting against their 
admission or by abstaining en masse as they were not prepared to see the 
four Communist states alone admitted to the United Nations while the 
other applicants remained outside. Thus, in effect, the second injunction 


158 Ibid. 

159 Commenting upon the Advisory Opinion of the Court, Charles De Visscher, who 
was a member of the Court at the time and voted with the majority, observed: ‘‘ Bien 
que la question fit en soi une question juridique et que 1’Assemblée générale ait par la 
suite reeommandé aux Etats membres de se conformer & la réponse que la Cour y a 
faite, 1’expérience a démontré qu’une consultation ayant un tel objet est dénuée 
d’intérét pratique. Rien, en effet, n’oblige les Etats & motiver leurs votes, et les 
mobiles non exprimés échappent A tout contréle. En définitive, les données du probléme 
envisagé dans sa réalité totale débordaient le cadre de la question posée.’’ Théories et 
Réalités du Droit International Public 409 (1953). 

160 The author has argued elsewhere that in cases in which there is the majority 
required for non-procedural decisions in the Security Council, the abstention by a 
permanent member has the character of tacit consent. See Gross, ‘‘ Voting in the 
Security Council: Abstention from Voting and Absence from Meetings,’’ 60 Yale 
Law Journal 209-257 at 226 (1951). This view has been adopted by Julius Stone, 
Legal Controls of International Conflict 207 (1954), and Sir Gerald Fitzmaurice, 
“‘Inter Arma Silent Leges,’’ 1 Sydney Law Review 332-343 (1955), at 338, note 16: 
“‘The practice which has grown up in the Security Council of regarding a resolution as 
adopted provided no Permanent Member votes against it—i.e. contents itself with an 
abstention (and this despite the fact that Article 27, paragraph 3, requires a concurring 
vote of the Permanent Members)—is based on the view that silence implies consent.’’ 
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formulated by the Court as inherent in Article 4 of the Charter was not 
observed in the Security Council. 

Insofar as the General Assembly is concerned there is strong evidence 
that at least many of the supporters of the joint resolution of 28 regarded 
the ‘‘solution’’ as a package which should stand or fall as a whole. State- 
ments to this effect were made by several delegates who endorsed the 
solution in spite of the fact, if not perhaps because, it was a ‘‘package.’’ ?* 
There is also some evidence that there was a ‘‘deal,’’ although it is not 
possible, for the reason already given, to determine precisely how many 
or which delegations were involved. Suffice it here to recall the very 
frank statement made by Sir Perey Spender in the Ad Hoc Political 
Committee : 


Let me emphasize that the intention of the draft resolution is that 
all eighteen countries should be included. No one need entertain 
any apprehension that the sponsors—who represent a significant pro- 
portion of the voters in this Committee, will fail to honour thetr com- 
mitment in this matter.'* 


It would seem to follow from this revealing pledge that for many Members, 
certainly the 28 sponsors for whom Sir Percy spoke, there was a ‘‘deal’”’ 
as well as a ‘‘package’’ involved. In giving it their emphatic support and 
soliciting that of other Members, they acted contrary to Article 4 of the 
Charter as interpreted by the International Court of Justice. 

The interpretation of the Court, however, is not the only possible one. 
The text of Article 4 can certainly be understood as involving a separate 
vote on the eligibility of individual candidates for admission in conformity 
with paragraph 1 of Article 4. If it is accepted that the process of 
effectuating the admission of a candidate involves first the determination 
of its eligibility for, and secondly the decision to admit it to, membership— 
a process which in the practice of the United Nations is usually not so 
broken down but telescoped into one decision—then there is no reason 
to challenge the legality of the procedure adopted for the admission of 18 
or 16 applicants in December, 1955.** There is nothing in the language 
of Article 4 which would support the contrary view. Paragraph 1 of 
Article 4 lays down the criteria governing ‘‘the judgment of the Organiza- 
tion’’ in determining whether a state is eligible for membership. Para- 
graph 2 of Article 4 lays down the decisions by means of which the ad- 
mission of any state deemed eligible is to be consummated. There are no 
conditions laid down for this second decision. One or more states may be 
found to be eligible and yet admission may not take place unless and until 
the requisite decisions have been made. The practice of the United 
Nations bears out the distinction here suggested. Not only has the 
General Assembly on numerous occasions declared certain states to be 
fully eligible, but the Security Council has been asked to declare Japan 


161 See above, pp. 801 ff. 
162 Doe. A/AC.80/P.V.28 (Dec. 5, 1955) at 37 (emphasis supplied). 
168 Gross, loc. cit. 57. 
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eligible.*** If it did not do so, it was due to considerations other than 
the unconstitutionality of such a step. The line of reasoning here sug- 
gested would in no way be affected by the view advanced sporadically that 
a state which is deemed eligible has a right to admission. No such right 
can be read into Article 4, paragraph 2. However, if so strained an in- 
terpretation were preferred, it would not alter the situation in the least, 
because the admission would still depend on the decisions of the Gen- 
eral Assembly and the Security Council. A state which in these circum- 
stances is not admitted has no recourse to a judicial tribunal in order to 
obtain redress and force its entry into the Organization. 

Further support for the view here advanced is to be found in the joint 
dissenting opinion of Judges Basdevant, Winiarski, Sir Arnold McNair 
and Read, and even in the separate opinions of Judges Alvarez and 
Azevedo in the first admission case.** The element common to these 
opinions is that the decision to admit a state to membership is a political 
decision and therefore subject to political considerations. The interpre- 
tation suggested above does not rest upon this ground. On the contrary, 
it agrees with the view of the majority that neither the political character 
of the organs affecting admission nor the political character of the decision 
itself can release these organs from the limitations on their powers and the 
criteria for their judgment established by the Charter. Rather the in- 
terpretation is derived solely from the fact that although paragraph 1 of 
Article 4 established limitations upon, and criteria for determining, the 
eligibility of a state, paragraph 2 of Article 4 established no limitations 
upon, or criteria for decision of, the organs of the United Nations with 
respect to admission. It is true that the Court considered and rejected 
this interpretation on the ground that Article 4, paragraph 2, was con- 
cerned solely with the ‘‘procedure’’ of admission, while paragraph 1 laid 
down the ‘‘substantive law.’’ In the opinion of the Court it is this sub- 
stantive law which governs both the determination of eligibility as well as 
the admission of a state to membership.’ This construction is clearly 
not based upon the text of Article 4, paragraph 2, but rather upon the view 
that this provision is solely concerned with ‘‘procedure.’’ However, de- 
cisions on procedure do not exclude substantive consideration as the Court 
Seems to assume. Moreover, the decision to admit a state is legally not a 
procedural but a substantive decision governed by voting rules relating 
to ‘‘important questions’’ or non-procedural decisions under Articles 18, 
paragraph 2, and 27, paragraph 3, respectively. It may be useful to point 
out that both the question addressed to the Court by the Assembly and the 
Operating part of the Court’s holding were in terms on paragraph 1 of 
Article 4.167 Thus the Court’s opinion is authoritative for the interpreta- 
tion of this part of Article 4 and not for the interpretation of paragraph 2. 


164 See above, p. 820, the United Kingdom proposal of Dee. 15, 1955, that the 
Security Council take note ‘‘that Japan is fully qualified for membership of the United 
Nations... .’’ Doc. S/P.V.706 (Dec. 15, 1955) at 51-55. 

165 [1948] 1.C.J. Reports 57, 91 ff., 71, 81. 

166 Ibid. 64. 167 Ibid. 58, 65. 
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These considerations suggest the conclusion that a ‘‘package’’ or en bloc 
admission, that is, the admission of one state or of a group of states on 
condition that another state or group of states be admitted contemporane- 
ously, is not contrary to Article 4 of the Charter. This view of the legal 
aspects of the matter does not, of course, dispose of the moral issues in- 
volved nor is it concerned with the political wisdom of the action. 

It remains to point out a totally different problem posed by the admis- 
sion of the group of sixteen states to membership. For the first time the 
United Nations admitted to membership states which are ‘‘enemy States’’ 
within the meaning of Articles 53 and 107 of the Charter. Hungary, 
Italy, Rumania, Bulgaria, and Finland, by virtue of the Peace Treaties 
made with them, certainly fall into this category. Both clauses permit 
as exception notably to Article 2, paragraph 4, action against any enemy 
state or action ‘‘directed against renewal of aggressive policy on the party 
of any such State.’’ On the other hand, Article 2, paragraph 1, declares 
that ‘‘the Organization is based on the principle of the sovereign equality 
of all its Members.’’ There appears to emerge a conflict between these 
three clauses which it would be highly desirable to resolve and thus to 
remove any shadow of doubt regarding the status of the ‘‘enemy States’’ 
as full-fledged Members of the Organization.’** This is certainly techni- 
cally possible with regard to Article 53, paragraph 1, for according to 
this the exceptional regime which it establishes for ‘‘enemy States’’ shall 
continue ‘‘until such time as the Organization may, on request of the 
Governments concerned, be charged with the responsibility for preventing 
further aggression by such a State.’’ There is no comparable provision 
for terminating the applicability of Article 107. And even Article 53, 
paragraph 1, fails to name the organ which is to assume the aforemen- 
tioned obligation on behalf of the Organization. Short of an amendment 
to the Charter clarifying the meaning of both Articles 53, paragraph 1, and 
107, as regards enemy states admitted as ‘‘peace-loving’’ states to the 
United Nations, it would seem most desirable for the General Assembly 
to express the sense of the Organization on this issue. The large reservoir 
of competence bestowed upon the General Assembly by Article 10 of the 
Charter would amply provide the constitutional foundation for such a 
resolution. 

The Tenth Session of the General Assembly took a long step towards 
achieving universality, even though some essential states like Germany and 
Japan remain outside. Europe and Asia will be more adequately repre- 


168 Hans Kelsen, The Law of the United Nations 813 (1951), argues that ‘‘the ex- 
enemy states are, in principle, outside the law of the Charter. This outlawry 18 
permanent; for, according to the wording of Article 107, it is not terminated by the 
admission of an ex-enemy state to the Organization. The definition of the term 
‘enemy state’ in Article 53, paragraph 2, applies also to states after they have become 
Members of the United Nations.’’ The learned author adds that this probably was 
not intended by the draftsmen of the Charter. But see the ambiguous statements in 
the official British Commentary on the Charter, Misc. Cmd. 6666, p. 9, and the Hearings 
before the Committee on Foreign Relations, U. 8S. Senate, 79th Cong., Ist Sess., on the 
Charter of the United Nations (1945), pp. 302 ff. 
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sented in numbers though not necessarily in spirit. An additional sixteen 
states have been brought formally under the rule of the law of the Charter. 
In particular, the admission of Italy and Portugal puts an end to the 
controversy over the constitutionality of NATO, inasmuch as there is no 
need any longer to stretch the applicability of Article 51 to include armed 
attack upon states non-Members of the United Nations. Further and 
perhaps decisive progress has been made towards the institutional centrali- 
zation of the largest segment of the otherwise decentralized society of 
nations. All these gains, however, do not by themselves portend a lasting 
lessening of tensions. A great deal of statesmanship on all sides will be 
required if the United Nations is to grow into an effective instrument 
for the maintenance of international peace and security as well as for the 
maintenance of law and justice. 
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CONTINENTAL SHELF AND INTERNATIONAL LAW: 
CONFUSION AND ABUSE 


By Joser L. Kunz 
Of the Board of Editors 


I 


The so-called ‘‘doctrine and practice of the Continental Shelf,’’* hardly 
more than ten years old, has, through many unilateral proclamations 
highly different in character and contents, led at this time to a situation 
which only can be characterized as one of confusion and abuse. The 
whole development, especially in its exaggerated claims, gives the impres- 
sion of a triumphant upsurge of national sovereignty, and threatens to 
endanger the long-established principle of the freedom of the high seas— 
a norm juris cogentis of general customary international law. 

This situation also illustrates the inadequate and sometimes careless 
or legally doubtful handling of the important problem of the coming into 
existence of new principles of international law. The International Law 
Commission of the United Nations for many reasons? seems not fully 
adequate for its difficult task and does not always get the necessary 
support from the governments of the Member States. If proposals or 
draft treaties of the Commission are merely ‘‘taken note of’’ or ‘‘ap- 
proved’’ by the General Assembly, the question arises as to the legal status 
of such proposals de lege ferenda after a mere ‘‘approval.’’ States try to 
regulate problems of international law by unilateral action; at other times, 
they invoke proposals of the International Law Commission, which are 
nothing but proposals de lege ferenda, as if they were new and binding 
norms of international law. 

The principle of the freedom of the high seas is today a fully valid funda- 
mental rule juris cogentis. The high seas—res omnium communis, not res 
nullius—cannot in whole or in part be under the sovereignty of any state 
or group of states. The freedom of the high seas includes: freedom of 


1 The principal work is M. W. Mouton, The Continental Shelf (The Hague, 1952). 
It gives an exhaustive treatment, all the documents and a full bibliography up to 1952. 
See also idem, ‘‘The Continental Shelf,’’ Hague Academy of International Law, 85 
Recueil des Cours 347-463 (1954). See also Gaetano Nascimento Ceccatto, L’évolution 
juridique de la doctrine du plateau continental (Paris, 1955, 144 pp.); also for docu- 
mentation see U.N. Legislative Series: Laws and Regulations on the Regime of the High 
Seas, Vol. I (U.N., New York, 1951); and Report of the International Law Commis- 
sion covering the Work of its Fifth Session, U.N. Doc. A/2456 (1953), pp. 12 ff.; 48 
A.J.I.L, Supp. 26 ff. (1954). 

2 See Lauterpacht in 49 A.J.I.L. 16-43 (1955), and his critical remarks in Oppenheim- 
Lauterpacht, International Law, A Treatise, Vol. I (8th ed., 1955), footnote on p. 68. 

8 See also H. W. Briggs in 48 A.J.I.L. 603-612 (1954). 

+See Lotus Case, P. C. I. J., Series A, No. 10; Art. 13 of the Draft on Laws of 
Maritime Jurisdiction in Time of Peace by the International Law Association, Vienna 
Session, 1926 (Annuaire, Vol. 32 (1925), p. 526); International Law Commission, 
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navigation, with exclusive control over vessels, in the absence of a conven- 
tion to the contrary, in the state whose flag they carry ; freedom of fisheries, 
subject to the same control; freedom to lay submarine cables; freedom of 
aerial circulation over the high seas.° As the high seas are a territory 
of the international community, the right of regulation must be exercised 
by the international community.*® 


Il 


The doctrine of the continental shelf is the outcome of the fact that 
petroleum is highly needed, that geologists have located great resources of 
petroleum below the waters of the continental shelf and that engineering 
progress has made possible the extraction of this oil. In the present situa- 
tion of confusion and abuse we must, with Mouton and Seelle,’ first define 
the doctrine of the continental shelf as restricted to the problem of mineral 
resources in the seabed and subsoil of the continental shelf. In this sense 
the doctrine was inaugurated by President Truman’s Proclamation of 
September 28, 1945, which makes it perfectly clear that it is not intended 
to infringe upon the principle of the freedom of the high seas. It is 
equally clear that the doctrine in this restricted sense is entirely different 
from, and has nothing to do with, the completely different problems of the 
territorial sea, the contiguous zone, and high-seas fisheries. A great 
number of proclamations and statutes have more or less followed ® this 
restricted doctrine as claimed in President Truman’s Proclamation. 

But the question whether the doctrine of the continental shelf, even in 
this strictly limited sense, is already a new rule of general customary 
international law, is today still controversial: in the affirmative sense, 
Lauterpacht ® as early as 1950, also Verdross in 1955; *° in the negative 
sense, the arbitrations by Lord Radcliffe in the Qatar Award and by Lord 
Asquith of Bishopstone in the Abu-Dhabi Award, as well as, among writers, 
Mouton, Scelle, Guggenheim ™ and this writer.** In this writer’s opinion, 
anew norm of international law has not yet come into existence, although 


Report of the 7th Session, 1955, U.N. General Assembly, 10th Sess., Official Records, 
Supp. No. 9 (A/2934); 50 A.J.I.L. 190 ff. (1955). 

5Institut de Droit International, Session de Lausanne, 1927, 33 Annuaire (Part 
III) 339. 

¢C. John Colombos, The International Law of the Sea 56 (3rd ed., London, 1954). 

7 Georges Scelle, Plateau Continental et Droit International (Paris, 1955, 62 pp.). 

8Guatemalan Petroleum Law, 1949; Petroleum Act of the Philippines, 1949; 
Proclamations of Saudi Arabia 1949; of Israel, 1952; British-Venezuelan Treaty, 1942; 
British Orders in Council (Bahamas and Jamaica, 1948, British Honduras and Falkland 
Islands, 1950); nine Proclamations by Arab Sheikhs in the Persian Gulf area; the law 
of Iran, 1950; the Brazilian Decree, 1950; Declaration of Pakistan, 1950. 

®Lauterpacht in 27 British Year Book of International Law 376-433 (1950), and 
in Oppenheim-Lauterpacht, op. cit. note 2 above, pp. 631-635. 

10 Alfred Verdross, Vélkerrecht 205 (3rd ed., Vienna, 1955). 

1P, Guggenheim, Traité de Droit International, Part 1, note 3, pp. 391-392 
(Geneva, 1953). 

12 Josef L. Kunz, ‘‘La Plataforma Continental: nuevo derecho internacional in fieri,’?’ 
3 Revista de la Facultad de Derecho de México 207-225 (1953). 
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we are witnessing the formation of such new norm. This is also the atti- 
tude of the International Law Commission. In paragraph 73 of its com- 
ments on the definitive Draft Articles on the Continental Shelf, the Com- 
mission clearly states that there is no question of giving the authority of a 
legal rule to a unilateral practice resting solely upon the will of the states 
concerned. But it adds that it regards this practice as supported by con- 
siderations of legal principle and convenience. Lauterpacht, Francois * 
and Phleger ** agree that it is necessary to strike a just balance between 
the legitimate interests of the coastal state, viewed in the light of reason- 
ableness and fairness, and the requirements of the international community 
at large; the doctrine must be compatible with the norm of the freedom 
of the high seas. 

The requirements which international law lays down for the coming into 
existence of a new principle of customary general international law,** have 
not yet been fulfilled. It is correct that international law does not deter- 
mine how long such usage must have existed; even a relatively short time 
may suffice. It is true that the practice need not be universal; but it must 
have been applied by the overwhelming majority of states which have 
hitherto had an opportunity of applying it. This is not the case.** From 
the point of view of the necessary requisite of the opinio juris, the circum- 
stance that the proclamations claim a right, even an exclusive right, must 
be considered. These claims cannot be based on a pre-existing norm of 
international law, neither on the so-called principle of contiguity which is 
not a norm of international law; nor, as Mouton tried to do, on the freedom 
of the exploitation of the high seas, since here an exclusive right is claimed. 
Moreover, the claim cannot be based on the acquisition of sovereignty 
through effective occupation of a res nullius. When earlier writers spoke 
in these terms, they were thinking only of cases of mines and tunnels, 
starting from the shore.” Occupation is a means of acquiring sovereignty 
for the first occupant. Paragraph 72 of the comments of the International 
Law Commission on the draft articles states clearly that the rights of the 
coastal state over the continental shelf are independent of occupation, 
actual or fictional, and of any formal assertion of these rights. It is sig- 
nificant that the earlier proclamations are in the form of a declaration of 
annexation, whereas later proclamations, such as that of Australia, are 
merely declaratory in nature. As Gidel ** pointed out in 1951, the doctrine 
of the continental shelf is not a development of any pre-existing inter- 


18 ‘*Some Aspects of the Extension of National Sovereignty to the Adjacent Sea,’’ 
1 International Relations 79-93 (London, April, 1955). 

14 Herman Phleger, ‘‘Recent developments affecting the regime of the high seas,’’ 
32 Dept. of State Bulletin 934-940 (June 6, 1955). 

15 Josef L. Kunz ‘‘The Nature of Customary International Law,’’ 47 A.J.I.L. 662- 
669 (1953). 

16 About fifteen states have applied it; but many important states, such as the United 
Kingdom, as far as the mother country is concerned, France, Italy, Spain, West 
Germany, the Scandinavian states, Japan, the Soviet Union, have not done so. 

117 See Oppenheim-Lauterpacht, International Law, A Treatise, Vol. I, pp. 575-580 (7th 
ed., London, 1948); Colombos, op. cit. note 6 above, pp. 56-58. 

18 Gilbert Gidel, La Plataforma Continental (Valladolid, 1951). 
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national norm, but a completely new development. But the International 
Law Commission states in paragraph 73 that ‘‘all these considerations of 
general utility provide a sufficient basis for the principle of sovereign 
rights of the coastal state,’’ which, it is added, ‘‘are in no way incompatible 
with the principle of the freedom of the sea.’’ 

Another strong argument against the theory that the doctrine of the 
continental shelf already constitutes a new norm of general customary 
international law, is the fact that this doctrine is still fully under dis- 
cussion, that the International Law Commission treats it, not as a problem 
of codification, but of progressive development of international law, that 
the draft articles of the Commission do not constitute norms of inter- 
national law, but merely proposals de lege ferenda. 

The draft articles recognize the sovereign right of the coastal state over 
the mineral resources of the continental shelf; they deal only with this 
problem. The draft articles try to keep this new right strictly compatible 
with the principle of the freedom of the high seas. The rights of the 
coastal state do not affect the legal status of the superjacent waters as high 
seas nor of the airspace above the superjacent waters. The new norm, 
therefore, has nothing to do with the very different problems of the 
territorial sea and the contiguous zone, problems with which the Inter- 
national Law Commission is dealing separately. The use of the super- 
jacent waters for all nations is protected ; the coastal state may not prevent 
the establishment or maintenance of submarine cables; its exploitation 
and exploration must not result in any unjustifiable interference with fish- 
ing or fish production, nor with the freedom of navigation. The new right 
has, therefore, nothing whatever to do with the problem of high-seas 
fisheries. The right of free navigation is, where necessary, given priority: 
the coastal state cannot establish installations or safety zones around them 
in narrow channels or on recognized sea lanes essential to international 
navigation, even if such installations are necessary for the exploitation and 
exploration of the resources of the continental shelf. 

But these draft articles are merely proposals de lege ferenda and in some 
points are extremely controversial and subject to criticism. It is, for 
instance, stated that the continental shelf begins ‘‘outside of the area of 
the territorial sea.’’ It is not possible to determine the beginning of the 
continental shelf, as long as there is no generally agreed norm concerning 
the maximum width of the territorial sea. 

It is extremely unfortunate that the Commission has now changed the 
wording from ‘‘mineral’’ to ‘‘natural’’ resources. This change gives the 
coastal state sovereign rights over sedentary fisheries; that is why the draft 
article on sedentary fisheries has been dropped. It gives the coastal state 
not only exclusive protective rights, but also exclusive rights to these 
fisheries for its nationals only; this means a complete reversal of inter- 
national law concerning sedentary fisheries. This change, rightly at- 
tacked by Mouton and Scelle, goes farther: it threatens freedom of fishing 
with regard to bottom fish, and, ultimately, free-swimming fish in the 
superjacent waters, which constitutes a complete reversal of the hitherto 
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eorrect attitude of the International Law Commission, that the problem 
of high-seas fisheries, including sedentary fisheries, is entirely independent 
of the doctrine of the continental shelf and must be regulated by treaties; 
it thus confuses the problem and gives some appearance of legitimacy to 
highly extravagant claims by a number of states, to a clear abuse of the 
doctrine of the continental shelf. It is highly to be regretted that the 
Commission, inspired by the proposal of Professor (now Judge) Lauter- 
pacht as a member, has taken this strongly retrogressive step. 

We may conclude: the doctrine of the continental shelf, in this re- 
stricted sense, is not yet a norm of general customary international law; 
but in view of the practice of a number of states, the lack of protests, 
and the general consent of writers, with the exception of Scelle,?® who 
also, as a member of the International Law Commission, voted against the 
draft articles, it can be considered as a new norm of general customary 
international law in fieri, in statu nascendi; there is a clear tendency toward 
the coming into existence of this new norm; in time the doctrine of the 
continental shelf, in this restricted sense, will become a new norm of 
customary general international law, whatever may be the fate of the 
proposals de lege ferenda of the International Law Commission. 


III 


Even while the new doctrine of the continental shelf in this strictly 
restricted sense will probably in time become a new norm of international 
law, ‘‘the application of the new theory will create many legal problems 
the definitive answers to which will only become apparent with time and 
experience.’’*° Even reasonable installations by the coastal state for the 
exploration and exploitation of the mineral resources of the continental 
shelf are bound to have their influence on the freedom of the sea; although 
the tendency is to keep the new right, in general, compatible with the 
freedom of the sea. However, severe inroads into this principle have been 
made in recent times in different ways, such as by unilateral claims to the 
extension of the territorial sea and the consequent extension of the mo- 
nopoly of fishing.** Other such inroads, claiming exclusive rights over 
conservation zones and the right to enforce the law of the state in question 
even against aliens, or even exclusive fishing rights over parts of the high 
seas, have been made in an abusive interpretation of the doctrine of the 


continental shelf. 
Here belongs to a certain extent the Mexican Proclamation of 1945 


19 Op. cit. note 7 above. He speaks of the feeling of ‘‘hostilité A la conception 
hérétique et schismatique du Plateau Continental.’’ 

20 Phieger, loc. cit. note 14 above, p. 939. 

21 Thus, the Soviet Union’s claim to an extension of the territorial sea up to twelve 
miles; Bulgaria’s Decree of 1951 (Mouton, op. cit. note 1 above, p. 328): the extension 
of territorial waters by Yugoslavia in 1948, by Saudi Arabia in 1949, by Egypt in 1951. 
U. 8. protests were made to Saudi Arabia in 1949 and to Egypt in 1951; British protests 
to Yugoslavia in 1949 and to Egypt in 1951. See also the Maritime Proclamation No. 
13707 of Ethiopia of 1953 (Mouton, lectures, loc. cit. note 1 above, p. 445, note 2). 
There is also a tendency in Canada toward an extension of its territorial sea. 
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which claims not only ‘‘each and all of the natural resources of the conti- 
nental shelf,’’ but also announces that Mexico will proceed ‘‘to supervise, 
utilize and control the zones of fishing protection.’’ Mexico fully upholds 
the character of the waters superjacent to the continental shelf as high 
seas open to freedom of navigation, and claims only the paramount right 
of control of fishing protection zones, but not exclusive fishing rights. 
Mexico has also extended its territorial sea. 

Iceland, by the law of 1948, claims the right to establish conservation 
zones Within the limits of the continental shelf, wherein all fisheries shall 
be subject to Icelandic rules and control. Iceland has also extended its 
territorial sea to four miles. 

In this category belongs the Proclamation of the President of South 
Korea of 1952 and the establishment of the so-called ‘‘Syngman Rhee 
Line.’”? South Korea proclaims that it holds and exercises national 
sovereignty over seas adjacent to Korea to protect, preserve, and utilize na- 
tional resources. Reference should also be made to the Proclamations of 
the Governor General of Australia of September 10, 1953." 

Protests against Iceland’s action were made by the United Kingdom in 
1950, by Belgium and The Netherlands in 1951; Japan protested against 
the South Korean proclamation in 1952. These unilateral actions have 
already brought about a number of international conflicts, such as those 
between Japan and Australia,** and between Japan and South Korea. The 
latter threatens to fire upon Japanese fishing vessels violating the arbitrarily 
set Rhee Line.** All these claims have nothing to do with the real doctrine 
of the continental shelf, but, just as the even more far-reaching claims 
which will be discussed in the next chapter, constitute merely ‘‘an er- 
roneous application’’ of this doctrine.*® 


IV 


The more far-reaching claims made by South or Central American 
States clearly show what Scelle has called ‘‘le caractére inflationniste’’ 
of these unilateral proclamations. Among these is first of all the Argen- 
tinian Presidential Decree of October 11, 1946, by which the Executive 
“issues a categorical proclamation of sovereignty over the Argentinian 
Continental Shelf and the Argentinian Epicontinental Sea.’’ This latter 
newly created concept is defined as ‘‘the waters covering the submarine 
platform.’’ By this Decree ‘‘the Argentine Epicontinental Sea and Conti- 
nental Shelf are subject to the sovereign power of the Nation.’’ In full 
contradiction to the real doctrine of the continental shelf, sovereignty is 

22 Text in 49 A.J.I.L. Supp. 102-103 (1953). 

23 See Mouton, lectures, loc. cit. note 1 above, pp. 443-449; L. F. E. Goldie, ‘‘ Aus- 
tralia’s Continental Shelf,’’ 3 International and Comparative Law Quarterly 529-575 
(October, 1954); D. P. O’Connell, ‘‘Sedentary Fisheries and Australia’s Continental 
Shelf,’? 49 A.J.I.L. 185-209 (1953); Zengo Ohira, ‘‘The Freedom of the Seas and 
Japan,’’ 5 Annals of the Hitotsubashi Academy 86-96 (1954). 


*4The New York Times, Nov. 20, 1955, p. 14. 
*5 Phleger, loc. cit. note 14 above, p. 939. 
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proclaimed over the superjacent waters, which are part of the high seas.** 
True, freedom of navigation is recognized; but this recognition ‘‘ would 
appear to mean no more than a right of innocent passage,’’ ** which also 
applies in the territorial sea; the right of free fisheries is not mentioned; 
the claim amounts to an enormous, unilateral extension of the territorial 
sea.** 

The Panama Constitution of March 1, 1946, proclaims sovereignty 
over the continental shelf and the airspace above it. The Panama Decree 
of December 17, 1946, states that for the purpose of fisheries in general 
jurisdiction over the territorial waters extends to all the space above the 
seabed of the submarine continental shelf. 

Even more far-reaching—and, at the same time the starting-point of 
very important developments—is the Declaration of the Government of 
Chile—a country which practically has no continental shelf—of June 23, 
1947. Sovereignty over ‘‘the whole continental shelf of whatever depth’’ 
and of all natural resources of its seabed and subsoil is proclaimed. 
Sovereignty is further claimed over the adjacent seas, whatever their depth 
may be, to the whole extension necessary to reserve, conserve and utilize all 
natural resources of whatever kind; vigilance will be exercised, particu- 
larly over fishing, to prevent the exploitation or extinction of these re- 
sources to the detriment of the inhabitants of Chile. Territorial waters 
are extended to the high seas within a perimeter of the coast and a parallel 
imaginary line projected into the ocean at two hundred miles from the 
continental coast of Chile; even this demarcation line may be modified or 
expanded at any moment the Government of Chile deems it convenient 
to do so. 

Argentina, which has a vast continental shelf, in places a thousand kilo- 
meters from the shore, unilaterally annexed this vast portion of the ocean. 
Chile, which has no continental shelf, extended its territorial sea uni- 
laterally for two hundred miles into the ocean. The Chilean Declaration 
was followed by Peru’s Decree of August 1, 1947. Ecuador’s Decree of 
February 21, 1951, claims that the continental shelf to a depth of two 
hundred meters and its natural resources belong to the country and that 
Ecuador will control the corresponding fishing area. It states that for 
the purposes of fishing, the territorial waters will be considered to comprise 
twelve miles. But Ecuador later adopted the Chilean-Peruvian distance 
of two hundred miles. 

Then followed the Congressional Decrees of Honduras, amending the 
Political Constitution of March 7, 1950, and Article 7 of the Constitution 
of El Salvador of September 7, 1950. Of the same type is the legislative 


26 Kwang Lim Koh stands for extension of territorial waters superjacent the conti- 
nental shelf and wants to include fisheries in general; on the other hand, he proposes 
the criterion of technical exploitability (‘‘The Continental Shelf and the ILC,’’ in 
35 Boston Univ. L. Rev. 522-540 (1955)). 27 Phleger, loc. cit. 939. 

28 On the Argentinian thesis see the writing of an Argentinian author, Teresa H. I. 
Flouret, La doctrina de la plataforma submarina (Madrid, 1952). 

29 Article 209. 
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Decree of Costa Rica of September 28, 1948. But the Costa Rica Decree of 
November 2, 1949, states that the previous decree 


does not ignore the rights of other states on the basis of reciprocity. 
In conformity with this principle, the process of conclusion of treaties 
has started; this treaty policy, based on the recognition of the legiti- 
mate rights of other countries, a policy which is in conformity with 
international practice, is convenient in order to clear up the previous 
decree which has lent itself to twisted interpretations. 


The greatest importance, as far as these extravagant claims are con- 
cerned, must be given to Chile, inventor of the thesis of the territorial 
waters up to a minimum of two hundred miles and initiator of the Chilean- 
Peruvian-Ecuadorian treaty on this point. In August, 1952, at Chile’s 
initiative, a conference of these three countries *® was held in Santiago, 
Chile; this writer was in Santiago during the conference. The Santiago 
Conference of 1952 produced three instruments: first, the Declaration of 
the Maritime Zone, which states that the old extensions of the territorial 
sea and of the contiguous zone are inadequate for the conservation, de- 
velopment, and utilization of the flora and fauna resources to which the 
coastal states are entitled. Hence, the three states proclaim as the norm 
of their international maritime policy sovereignty and jurisdiction over 
the seas adjacent to their coasts up to a minimum distance of two hundred 
miles from their respective coasts.*? This sovereignty includes also sov- 
ereignty and exclusive jurisdiction over the seabed and subsoil of this mari- 
time zone. The two-hundred mile zone will also be applied around islands 
or groups of islands. The right of ‘‘innocent and inoffensive passage’’ 
through this zone is recognized. The three governments will conclude 
conventions for the application of these principles and enact general norms 
for the regulation and protection of high-seas fishing and hunting within 
this zone. There is, second, the Declaration concerning fishing in the 
South Pacific. The third instrument provides for the organization of a 
Permanent Technical Commission. 

In the middle of 1954, when they learned of the Onassis expedition, 
the three countries decided to convoke the Permanent Commission which 
met in October, 1954, at Santiago, and adopted a series of resolutions, in- 
cluding one for the convocation of a second conference, which met in 
December, 1954, at Lima, Peru. A number of instruments were adopted. 
First, a complementary convention on the maritime zone of two hundred 


80 Primera Conferencia de la Explotacién y Conservacién de las Riquezas Maritimas 
del Pacifico Sur. See J. M. Yepes, ‘‘E] problema del mar territorial o jurisdiccional 
y de la plataforma submarina ante el nuevo derecho internacional,’’ Revista Universitas, 
No. 8, at pp. 45-69 (Bogota4, Colombia, 1955); José W. Villacres Moscoso, La Politica 
Econémica Internacional de los Estados Hispanoamericanos 237-253 (Guayaquil, 1955). 
See also The defense of the two-hundred mile limit of territorial waters by Ph. A. 
Garaioca, former Foreign Minister of Ecuador, in 10 Miami Law Quarterly 490-498 
(Summer, 1956), and the defense of the legally correct standpoint of the United States 
by 8. A. Bayiteh (ibid. 499-506). 

81‘* Hasta una distancia minima de doscientas millas marinas desde las referidas 
costas.’? 
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miles. On the basis of the Declaration of 1952 the three states obligate 
themselves to proceed by common accord in the juridical defense of the 
principle of sovereignty over a maritime zone up to a minimum distance of 
two hundred miles. They promise each other consultation and close co- 
operation, in case one of these countries receives claims or protests or in 
case an action is brought before general or special courts or arbitration 
tribunals. In case of a violation of this maritime zone, each state will give 
notice immediately to the other states for the purpose of agreeing on 
adequate measures. 

The second instrument contains the ratification of the resolution adopted 
by the Permanent Commission concerning the taking of legislative and 
other measures for the effective protection and development of the indus- 
tries dedicated to the exploitation of the products of the sea. Third, there 
is the convention on the application of sanctions against violations by 
nationals or aliens. There is, further, a convention concerning measures 
of vigilance and control of the maritime zone of the contracting parties. 
Another convention deals with a system of licenses for the exploitation of 
the resources of the South Pacific. Finally, a convention provides for a 
regular annual meeting of the Permanent Commission. We see, therefore, 
the establishment of a permanent regional organization. 

The principle of territorial waters up to two hundred miles was incor- 
porated in the draft treaty on territorial waters elaborated by the Inter- 
American Juridical Committee in 1952 for submission to the Inter- 
American Council of Jurists. The Hispanic-Luso-American Institute of 
International Law, at its session in Sao Paulo, Brazil, in 1953, adopted a 
draft treaty on territorial waters. Article II of the draft treaty gives 
to the coastal state sovereignty over the continental shelf for the purposes 
of exploration and exploitation of its natural resources, and authority and 
jurisdiction to regulate fishing and hunting within the whole extension of 
the waters covering the continental shelf. Article III gives to the states 
which have no continental shelf the right to regulate fishing and hunting 
in the zones of the high seas adjacent to territorial waters up to the limit 
of two hundred miles. These proposals, although they have no foundation 
in international law, do not go so far as the claims of Chile, Peru, Ecuador, 
and other states. 

It is not to be wondered at that all these unlawful claims have met with 
many and strong protests: protests by the United States to Chile and Peru 
(1948), to Argentina, Ecuador and El Salvador (1950) ; a similar protest 
implied by the French note to the British Government (1951). There are 
British protests to Peru and Chile (1948), to Costa Rica and El Salvador 
(1950), to Honduras and Ecuador (1951). 

Neither is it to be wondered at that these extravagant and unlawful 
claims have already led—and certainly will lead—to international conflicts. 
On March 27, 1955, Ecuador *? seized two American vessels, the Arctic Maid 
and the Santa Ana, some fourteen to twenty-five miles west of the Island of 
Santa Clara off the Ecuadorean coast. In the course of seizure one Ameri- 


82 See Phleger, loc. cit. 937; Yepes, op. cit. 50-51. 
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can seaman was seriously wounded by gunfire from an Ecuadorean patrol 
vessel. In spite of a strong protest, fines of more than $49,000 were im- 
posed on the two vessels. This situation led the United States Congress to 
enact on August 27, 1954, a statute ** providing that when an American- 
flag vessel is seized by a foreign country on the basis of claims to territorial 
waters not recognized by the United States, and a fine must be paid in 
order to secure a release of the vessel and crew, the owners shall be reim- 
bursed by the Treasury upon certification by the Secretary of State. 

The most dramatic incident, up to now, is the Onassis affair.** In 
November, 1954, Peruvian war vessels and airplanes seized five whaling 
vessels owned by A. 8. Onassis and flying the Panamanian flag. Two of 
these vessels were captured about one hundred and twenty-six miles off 
the Peruvian coast; two others were attacked with bombs and machine-gun 
fire by Peruvian air and naval units, while three hundred miles off the 
coast; later the factory ship was attacked by a Peruvian plane three 
hundred and sixty-four miles off the coast. These vessels were taken into 
a port of Peru which had labeled this expedition as ‘‘piratical,’’ and 
summary proceedings were instituted on November 17, 1954, against the 
masters of the five vessels for breach of Peruvian regulations, in the Court 
of the Port Officer at Paita on November 26, 1954. The five masters and 
the owners were ordered to pay a fine of three million dollars within five 
days; the ships to remain impounded as a security for the payment of the 
fine and to be released upon its payment in full.*® The reasoning of the 
court in this case makes it perfectly clear that Peru considers the South 
Pacific up to a minimum of two hundred miles as Peruvian territorial 
sea. The ships were either caught within the 200-mile limit or, when, 
farther off, the right of ‘‘hot pursuit’’ was claimed. It is particularly 
specified that hunting and fishing in territorial waters (1.e., within the 
200-mile limit) is permitted only to Peruvian nationals and to aliens 
domiciled in Peru; foreign vessels are not permitted to fish ‘‘in territorial 
waters.’’ Whaling can be carried out by a citizen or an alien domiciled in 
Peru only on the basis of a license; it is necessary to apply for a special 
concession. Further, any person or undertaking intending to fish or hunt 
either in coastal or deep waters is required to apply to the Supreme 
Government for a license ; this provision applies to individuals and corpora- 
tions, national or alien, whether domiciled in Peru or not, operating within 
or outside of territorial waters. 

The Onassis incident is thus a new, successful application of sanctions 
for the violation of a national law which is clearly in contradiction with 
international law. The United States and the United Kingdom protested 
to Peru, concerning this incident; so did Panama, which furnished informa- 


3368 Stat. 883. 

34 Phleger, loc. cit. 937; Yepes, op cit. 50; Scelle, op. cit. 45-51. 

85See Revista Peruana de Derecho Internacional 263 (1954). English text in 49 
AJ.LL. 575-577 (1955). See also Enrique Garcia Say4n, Notas sobre la soberania 
maritima del Peri: Defensa de las 200 millas de mar peruano ante las recientes 
transgresiones (Lima, 1955, pp. 62). 
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tion to the Organization of American States. But little else was done; 
no action was brought, no discussion was held in the United Nations. 
Onassis seems to be at the moment an Argentinian citizen, where the Peron 
thesis of the Argentinian Epicontinental Sea prevails. Panama, whose flag 
the vessels were flying, is not a powerful state; the crew seems to have con- 
sisted of citizens of West Germany which only recently won full sov- 
ereignty. Onassis was fully insured in London and the United States and 
paid the fine under a ‘‘reservation of further developments.’’ 

But it is clear that the attitude of these three South American states 
is bound to lead to further international conflicts. That this is so, was 
recently illustrated by the failure of the negotiations between the United 
States and these three states.** The negotiations took place between 
September 14 and October 5, 1955, at Santiago for the purpose of con- 
cluding an agreement for the conservation of fishery resources of the 
Eastern Pacific. Behind these negotiations lies the legal controversy be- 
tween the United States and these three countries. The United States 
naturally does not recognize the declaration of a two-hundred-mile limit 
of territorial sea and has protested against these unilateral declarations as 
being ‘‘directly in conflict with the well-established principle of the free- 
dom of the seas.’” The United States proposed that the legal controversy 
over the two-hundred-mile limit of the territorial sea be submitted to the 
International Court of Justice; but the three countries ‘‘were not pre- 
pared’’ to submit the issue to the International Court. The United States, 
nevertheless, agreed to open negotiations for an agreement for the con- 
servation of fishing resources of the Eastern Pacific in conformity with the 
conclusions on technical aspects of fishery conservation approved by the 
U. N. International Technical Conference on the Conservation of the Living 
Resources of the Sea.*7 The United States made proposals for a Conserva- 
tion Agreement and directed attention to the work of the Inter-American 
Tropical Tuna Commission. But the legally untenable attitude of the 
CEP (Chile, Ecuador, Peru) countries, regarding the two-hundred-mile 
limit of their territorial sea prevented their acceptance of the United States 
proposals. They wanted the agreement to recognize the right of the 
coastal state to exclusive control of fisheries out to twelve miles from its 
shores and also in areas which each coastal state would unilaterally desig- 
nate as constituting ‘‘areas traditionally exploited’’ by it. Fishing within 
these two classes of areas was to be controlled by licenses issued by the 
coastal states. The CEP countries further wished to have exclusive juris 
diction to enforce the regulations within a two-hundred-mile zone and, in 
addition, to occupy a preferential position with respect to any quotas gov- 
erning the quantity, kind, etc., of fish taken which might be established 
pursuant to the conservation program. 

The insistence of the CEP countries on inserting in any agreement 
provisions which would in effect recognize their claims to exclusive juris 

36 ‘*Santiago Negotiations on Fishery Conservation Problems among Chile, Ecuador 
Peru, and the United States,’’ 33 Dept. of State Bulletin 1025-1030 (December 19, 
1955). 

87 Rome, April 18-May 10, 1955. 
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diction over large areas of the high seas off their coasts, proved to be an 
insuperable obstacle to the negotiations, which, in consequence, were 
suspended as fruitless. 


The claim of the CEP countries was defended at the end of 1952 by 
Andres A. Aramburté y Menchaca,** Professor at the University of Lima. 
The Peruvian thesis was recently ably defended by Enrique Garcia 
Sayan; ** the claims of the CEP countries are strongly, but less ably, 
defended by Yepes,*° Professor of International Law at the University 
of Bogota, Colombia, and a member of the International Law Commission. 
It seems important to show, point by point, the untenability in law of all 
these arguments. 

Whereas Yepes often correctly speaks of the ‘‘policy’’ of the CEP 
countries, he identifies it in other places with the international law actually 
in force. There is also a constant confusion between the doctrine of the 
continental shelf in its true sense, as it appears in the Truman Proclama- 
tion and the draft articles of the International Law Commission, and much 
more far-reaching claims by other states which have a continental shelf 
and with the claims of the CEP countries of which Chile and Peru have 
no continental shelf. There is a permanent confusion between the new 
doctrine of the continental shelf and three other completely different prob- 
lems: territorial sea, contiguous zone, and high-seas fisheries, problems 
which all have been separately and very differently handled by the Inter- 
national Law Commission. Yepes introduces the ‘‘theory of compensa- 
tion,’’ in spite of the failure of the Commission to accept it on his proposal. 
It is clear that a new norm concerning the continental shelf can only apply 
to states which have a continental shelf. To give the right of exploring 
and exploiting the mineral resources of the continental shelf to states which 
have none would be meaningless. Neither can the theory of corapensation 
be bolstered by the invocation of the ‘‘principle of juridical equality of 
states,’’ which, as the author correctly states, is of transcendental im- 
portance in the Organization of American States. This principle, like 
the principle of the equality of citizens, means equality before the law, but 
not necessarily equality in law. We wonder what compensation Pro- 
fessor Yepes proposes for the landlocked countries of Bolivia and 
Paraguay. Yepes writes that the thesis of the CEP countries is ‘‘far from 
any local egotism’’; but he states himself that the only way for a state to 
expand nowadays is by expansion of its territorial sea. 

He states that the principle of the continental shelf is already a norm 
of the ‘‘new’’ customary general international law; this, as we have seen, 
is hardly true of the doctrine of the continental shelf, even in its restricted 
sense; furthermore, the CEP claims have nothing to do whatever with the 
doctrine of the continental shelf. It is only too frequent today to invoke 

88‘*Character and Scope of the Rights Declared and Practiced over the Continental 


Sea and Shelf,’’ 47 A.J.I.L. 120-123 (1953). 
89 Op. cit. note 35 above. 40 Loc, cit. note 30 above. 
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mere proposals de lege ferenda or unilateral claims as norms of the ‘‘new’ 
international law and to try to give such claims, which have no foundation 
in international law, the dignity not only of a new but also of a ‘‘ progres- 
sive’’ international law, whereas they constitute, in fact, a strong and 
dangerous step backward. Like Aramburi, Yepes, in contradistinction to 
the International Law Commission sees in the unilateral nature of these 
claims no obstacle to the development of new international law. The 
untenability of his reasoning is shown by the circumstance that he men- 
tions at the beginning the ‘‘significant’’ fact of the absence of protests; 
but he does not tell us that this absence of protests is true only with regard 
to the new doctrine in the sense of the Truman Proclamation. Nowhere 
does he even mention the great number of strong protests made against all 
unilateral claims which transcend the most restricted form of the doctrine 
of the continental shelf. 

A principal argument of Yepes, as well as of Garcia Sayan, is that the 
three-mile limit of the territorial sea, even if it was the law, has long been 
outmoded. Yepes, in drawing on this argument, makes completely in- 
correct statements, and confuses this problem with the very different 
one of the contiguous zone. Neither problem—territorial sea or contiguous 
zone—has anything to do with the doctrine of the continental shelf. 
It is incorrect to state, as Yepes does, that only the United Kingdom— 
this ‘‘imperialist state which invented the three-mile limit’’—and perhaps 
Holland actually uphold the three-mile limit. The three-mile limit is 
actually upheld by the United Kingdom, the United States, Germany, 
Holland, Japan, and others; that is, in Phleger’s words, by states which 
represent about eighty percent of the merchant shipping tonnage of the 
world and most of its naval power. It is amazing to see Yepes writing 
that the United States is only ‘‘paying lip service’’ to the three-mile 
limit. Exactly the contrary is true. Yepes refers to the ‘‘famous liquor 
treaties of 1921 (sic!).’’ The British-American Liquor Treaty of 1924 * in- 
volves the very different problem of the contiguous zone, which is a part 
of the high seas. Does he not know that this treaty in Article 1 expressly 
reaffirms the three-mile limit of the territorial sea? This treaty became 
necessary precisely because of British objections to acts by American 
authorities outside of the territorial sea. Article 2 of this treaty reads: 


His Britannic Majesty agrees that he will raise no objection to the 
boarding of private vessels under the British flag outside of the limits 
of territorial waters by authorities of the United States. 


The International Law Commission drafted a special article concerning 
the contiguous zone. Philip C. Jessup ** wrote recently : 
Actually one knows that the United States Government is firm and 


consistent in its support of the three-mile limit as the limit of terri- 
torial waters over which a state has sovereignty. 


4143 Stat. 1761. 
12‘*The International Law Commission’s 1954 Report on the Regime of the Terri- 


torial Sea,’’ 49 A.J.I.L. 221-229 (1955). 
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Phleger states : ‘‘ Consistent with its support of the principle of the freedom 
of the seas, the United States has always adhered to the three mile rule,’’ 
and ‘‘from the time of Jefferson (the three mile rule) has been supported 
by the Department of State, by court decisions, and by treaties.’’ In 
U. 8. v. California ** the Supreme Court of the United States based its 
whole judgment on the three-mile rule. The U. 8S. Submerged Lands Act 
of May 22, 1953, sec. 4,44 ‘‘approved and confirmed the seaward boundary 

. as a line of three geographical miles distant from its coast line.’’ 
Has Yepes not seen the protests of the United States and other states? 
Has he not read the United States comment to the International Law Com- 
mission ? *° 

Yepes states that the three-mile limit as a maximum limit is not a 
rule of general international law, because it has not been generally ac- 
cepted; but he contradicts himself when he claims that a new norm of 
‘‘American International Law’’ has come into existence, where there is 
certainly no general consent. It is true that neither at The Hague in 1930 
nor at the present meetings of the International Law Commission, could 
agreement be reached on a maximum limit. But it is also true, as the 
above-quoted United States comment and Philip C. Jessup state, that 
‘claims up to three miles are universally acknowledged to be valid under 
international law, while wider claims are not.’’** It has also to be taken 
into consideration that the maximum claims in 1930 were up to six miles; 
today and in the proposals of the International Law Commission the maxi- 
mum considered is twelve miles; this is a very different thing from two 
hundred miles. ‘‘It is fantastic to assume,’’ writes Philip C. Jessup, 
that the International Court of Justice would ‘‘sustain the Peruvian claim 
to sovereignty over two hundred miles of the Pacific Ocean.’’** Nor, 
as Yepes and Garcia Sayan do, can the decision of the International Court 
of Justice in the Anglo-Norwegian Fisheries Case ** be successfully in- 
voked; for this decision lays down that the delimitation of territorial 
waters ‘‘is not a matter depending merely upon the will of the coastal 
state,’’ but that ‘‘the validity of the delimitation with regard to other 
states depends upon international law.’’ There ts a problem of the maxi- 
mum limit of the territorial sea; but it has nothing whatever to do with 
the new doctrine of the continental shelf, as claimed in the Truman 
Proclamation and as proposed in the draft articles of the International 
Law Commission. Paragraph 68 of the Commission Report on its Fifth 
Session (1953) *° emphasizes the ‘‘safeguarding of the principle of the full 
freedom of the superjacent waters and the airspace above it.’’ Paragraph 
75 stresses that Articles 3 and 4 are ‘‘couched in categorical terms.”’ 
Paragraph 87 emphasizes that 


48 322 U. 8. 19, 804 (1947). 

* Pub. Law 31, 83rd Cong., 1st Sess. (H. Res. 4198) ; 67 Stat. 29. 

“U.N. Doe. A/CN.4/90, March 29, 1955, pp. 33-35. 

46 See Sir Gerald Fitzmaurice in 31 British Year Book of International Law 371-429, 
sp. at 375-376, 383-386 (1954). 47 Loc. cit note 42 above. 

*8[1951] L.C.J. Reports 116. 

*° U.N. General Assembly, 8th Sess., Official Records, Supp. No. 9 (A/2458). 
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the new regime of the continental shelf, unless kept within the con- 
fines of legality and of impartial determination of its operation, may 
constitute a threat to the overriding principle of the freedom of the 
seas and to peaceful relations between nations. 


In the Report on its Seventh Session (1955) the International Law 
Commission, in Article 3, dealing with the breadth of the territorial sea, 
recognized that international practice is not uniform. But it also stated 
that ‘‘The Commission considers that international law does not justify an 
extension of the territorial sea beyond twelve miles’’ and, further, that 


The Commission, without taking any decision as to the breadth of the 
territorial sea within that limit, considers that international law does 
not require states to recognize a breadth beyond three miles. 


The Comment states that the extension by a state of its territorial sea to 
a breadth of between three and twelve miles is not characterized by the 
Commission as a violation of international law. Such an extension would 
be valid for any other state which did not object to it; but the Commission 
declined to question the right of other states not to recognize an extension 
of the territorial sea beyond the three-mile limit. The Commission, on the 
other hand, clearly stated that extensions beyond twelve miles ‘‘infringe 
the principle of freedom of the seas, and are, therefore, contrary to inter- 
national law.’’ Among the answers by seventeen governments, those of 
the United Kingdom, Holland, and the United States stand pat on the 
three-mile limit. Egypt stands for an extension, not to exceed the limit 
of six miles, and for not allowing the extension of the territorial sea beyond 
the six-mile limit so as to safeguard the principle of the freedom of the 
open sea; Haiti would be satisfied with a breadth of six miles. Mexico 
states that, until a rule is proclaimed which is binding on all states, it has 
fixed the breadth of the territorial sea at nine miles. Norway claims four 
miles. Sweden stands for four miles. The Union of South Africa has 
adopted the three-mile limit, but would not be averse to a very limited 
extension—to five or six miles—provided that the necessary agreements 
among states were forthcoming. Yugoslavia—to name a Communist state 
—stands for a six-mile limit. There are no answers from the CEP 
countries. El Salvador alone insists on a two-hundred-mile breadth of 
territorial sea. It is therefore clear that the overwhelming majority of 
states as well as the International Law Commission hold any breadth be- 
yond twelve miles—and, even more so, the two-hundred-mile limit—as 
contrary to international law. A judgment of the International Court of 
Justice undoubtedly would be to the same effect. That is certainly the 
reason why the CEP countries, fully aware of the legal untenability of 
their claims, declined the proposal of the United States to submit this 
controversy to that Court. 

Yepes’ invocation of the Panama Declaration of 1939, is, of course, 
entirely untenable, and in fact turns against the author. This pretension 
by the American states as neutrals never was conceived as an extension of 
sovereignty, as an extension of territorial waters. Second, this Declaration 
was protested against by both belligerent groups, Great Britain and 
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Germany, as a violation of the principle of the freedom of the seas and 
never became law. This shows that even a declaration by all the twenty- 
one American states is unable to create ‘‘new’’ international law in viola- 
tion of the principle of the freedom of the seas. Equally untenable is 
Yepes’ invocation of the zone, mentioned in the Inter-American Treaty of 
Reciprocal Assistance; °° not only is this zone entirely different from the 
zone Claimed in the Panama Declaration of 1939, but again it has nothing 
whatever to do with extension of territorial waters. 

It is astonishing to see that Yepes invokes the Truman Proclamation as 
‘‘constituting the fullest derogation ** of the three-mile limit.’’ Has he 
never read this Proclamation? He states himself that other Latin Ameri- 
ean republics ‘‘not only accepted it, but went even farther.’’ It is equally 
wrong to state that the Argentine Proclamation was of the same kind as 
that of Mexico. He himself states that Chile and Peru have again ‘‘ampli- 
fied’’ the doctrine of the continental shelf, that they have ‘‘established a 
new concept of the territorial sea.’’ 

Yepes tells us that the waters above the continental shelf are ‘‘called’’ 
epicontinental sea; but certainly not by international law. Many far- 
reaching proclamations—e.g., the Argentine—invoke,®? in a clearly un- 
tenable way, the wholly different Truman Proclamation as a precedent for 
their claims, or—like Chile, Peru, Costa Rica—invoke an ‘‘international 
consensus, concerning national sovereignty over the epicontinental seas’’; 
it is clear that there is no such international consensus, but, quite to the 
contrary, strong protests by many states and strong dissent by all the 
leading international lawyers. 

Another curious and equally untenable argument of Professor Yepes is 
that the Conventions of 1952 and 1954, concluded between Chile, Peru, and 
Ecuador are authorized by the U.N. Charter and their contents are, there- 
fore ‘‘irreproachable.’’ It is well known that the U.N. Charter contains 
no provisions concerning regional arrangements in general. Article 52 
deals only with regional arrangements relating to the maintenance of 
international peace and security. Yepes calls the Conventions of 1952 
and 1954 arrangements for the maintenance of international peace and 
security and concludes that they are therefore ‘‘as valid as the North 
Atlantic Treaty.’’ The number of errors in this statement is amazing. 
The NATO is not a regional arrangement in the sense of Article 52, but 
legally based on the wholly different Article 51. The Conventions of 1952 
and 1954 are not in furtherance of peace, but are the very sources of inter- 
national conflicts. Quite apart from that, by no stress of the imagination 
can they be called instruments of the nature of regional arrangements for 
the maintenance of international peace and security. Article 52 envisages 
arrangements to achieve pacific settlement of local disputes. It is amazing 
to read the statement of an international lawyer that these conventions are 


50See Josef L. Kunz in 42 A.J.I.L. 111-120 (1948). 


derogacién rotunda.’’ 
5? Equally untenable is the invocation of the International Law Commission draft 


articles as norms of international law by the Australian Proclamation of 1953. 
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‘irreproachable from the point of view of international law.’’ Even if 
we would concede for a moment what of course cannot be conceded, that 
Article 52 would apply, these conventions, even now, would not only not be 
authorized, but would be strictly illegal under Article 52. First, such 
regional arrangements must deal with matters ‘‘appropriate for regional 
action,’’ whereas these conventions claim validity erga omnes. Second, 
the regional arrangements under Article 52 must be ‘‘consistent with the 
Purposes and Principles of the United Nations.’’ Among these is ‘‘respect 
for and conformity with the principles of international law,’’ whereas the 
content of these conventions is exactly in violation of the over-riding 
principle juris cogentis of the freedom of the seas. 

Equally untenable is Yepes’ argument that ‘‘these Conventions have no 
less juridical value than the Proclamation of President Truman,’’ that 
‘‘what President Truman could do alone, certainly three states can do.’’ 
First, the Truman Proclamations do not, as the International Law Com- 
mission has emphasized, constitute by themselves a new rule of inter- 
national law; second, the Truman Proclamations have an essentially 
different content, which does not infringe upon the rule of the freedom 
of the high seas. 

It is true that even the CEP proclamations recognize the right of 
‘‘innocent and inoffensive passage’’ through the enormous zone claimed 
as territorial sea. But this is not freedom of navigation: it is only the 
rule of general international law applying to the territorial sea, and 
shows again that these enormous zones are claimed to constitute territorial 
sea under the sovereignty of the claiming coastal states. 

The CEP proclamations do not uphold freedom of navigation; they 
also pose many problems concerning the laws of maritime warfare and 
neutrality. They have nothing to do with certain special claims of juris- 
diction in the waters of the high seas, for these are met by the institutions 
of ‘‘hot pursuit’’ and the ‘‘contiguous zone’’; they have, of course, noth- 
ing whatever to do with the doctrine of the continental shelf. The real 
reason for claiming extravagant limits for their territorial sea is to extend 
fishing rights. For under international law, the coastal state has not 
only the right to regulate fishing and hunting in the waters of the terri- 
torial sea, but also to reserve a monopoly of fishing to its own citizens. 
It is the exclusive right of fishing which motivates claims for the extension 
of the territorial sea. ‘‘The maritime states provided with economic 
ability and improved technique are ensured sufficient interest through free 
exploitation of the resources on the high seas,’’ whereas ‘‘the other states 
without enough power to compete with others in the exploitation are in- 
clined to demand the reservation of resources for themselves.’’ ** 

But fishing on the high seas can be regulated with binding effect on 
other states only by treaties. These fishing claims have nothing to do with 
the doctrine of the continental shelf, nor with the contiguous zone. The 
International Law Commission has so stated in an unequivocal manner. 


58 See Shigeru Oda, ‘‘The Territorial Sea and Natural Resources,’’ 4 International 
and Comparative Law Quarterly 415-425 (July, 1955). 
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This regulation is not, as Yepes states, a right for each state to lay down 
the rules itself ‘‘in self-defense’’; it must be done by treaties, and many 
treaties have been concluded for this purpose.** Wholly in this sense are 
the draft articles of the International Law Commission concerning fish- 
eries. In paragraph 95 the Commission particularly stated that, even 
where a coastal state is directly helpless against wasteful and predatory 
exploitation of fisheries by foreign nationals, unilateral action of self- 
protection is at present probably illegal. The draft articles foresee ex- 
elusively international action. The British comment to the Commission 
states : 


In the opinion of H. M. Government no state has the right to enforce 
conservation measures against the fishing vessels of other states outside 
its territorial waters except by international agreement. Unilaterally 
declared conservation zones outside territorial waters are illegal as 
being in contravention of the principle of the freedom of the seas. 


A point particularly open to attack in the attitude of the CEP is the 
wholly wrong interpretation of President Truman’s Proclamation of 1945 
concerning fisheries, although we must agree with Lauterpacht, Scelle, and 
Mouton, that the issuance of this proclamation on the same day, even 
though its content is vastly different from what the CEP countries assert 
it to be, was unfortunate in its consequences. The U. S. Delegation to the 
Santiago Conference also insisted on the fact that 


official or public opinion in the CEP countries labored under consider- 


able misunderstanding in respect to facts relating to U. S. policy 
regarding fishery conservation. 


We must first of all distinguish between protective and exclusive rights. 
Yepes quotes the Truman Proclamation as ‘‘reserving the rights of the 
U. S. to establish protective zones in the high seas, with the object of 
reserving fisheries in these zones exclusively for the benefit of its own 
nationals.’’We can only be amazed at such statements. This misinterpre- 
tation, as constituting a precedent for unilateral claims to large offshore 
areas of high seas for conservation purposes, is of course fully untenable. 
The Truman Proclamation, to the contrary, speaks of such zones only 
“where fishing activities have been or shall be thereafter developed and 
maintained by U. S. nationals alone’’; such regulation is in perfect har- 
mony with international law. But where such activities are developed 
and maintained jointly by American and other nationals, the establishment 
of conservation zones is only possible by international treaty. On the 
other hand if another state proclaims such conservation zones, the existing 
rights of American nationals must be recognized. The character of these 
zones as high seas is strongly underlined in the Truman Proclamation. 
Further, there is no trace in that proclamation of the United States’ claim- 
ing exclusive fishing rights. In its protest to Chile the United States 
stated that 


*#See Mouton, op. cit. 46-182; Oppenheim-Lauterpacht, op. cit. note 2 above, pp. 
617-625. 
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the principles underlying the Chilean Declaration differ in large 
measure from those of the U. S. Proclamation and appear to be at 
variance with the generally accepted principles of international law. 


But Yepes writes that the CEP countries are doing the same thing as 
President Truman! It is evident, as Phleger states, that the CEP coun- 
tries, in making these extravagant claims, 


realize the insecurity of their legal justifications, by referring to the 
Panama Declaration which has an entirely different character, by the 
imprecise nature of their definitions, by the attempt to justify them 
on the basis of similar actions by other states, and by the obvious mis- 
apprehension of the U. S. Proclamation. 


To Yepes’ statement that the CEP countries are ‘‘doing the same thing 
as the Truman Proclamation,’’ we need only cite the sentence from the 
U.N. Memorandum on the Regime of the High Seas which clearly states: 
‘‘There is a fundamental difference between the U. S. Proclamation on 
Fisheries and the South American texts.’ 

Another misconception of American policy, as the U. S. Delegation at the 
Santiago Conference found, is to represent the United States as being 
opposed to the desire of other states to protect and conserve fishery re- 
sources, whereas the United States has entered into more international 
agreements for the conservation of fishery resources than any other 
country. 

Yepes tries to show finally that at least a new ‘‘regional’’ principle of 
‘‘American International Law’’ has already come into existence; but he 
himself gives the CEP countries the friendly advice to reduce their claims 
—say, to one hundred and fifty miles—so that their ‘‘policy’’ may get a 
general acceptance. He mentions that the Inter-American Juridical Com- 
mittee, in its draft treaty of 1952 on territorial waters, incorporated the 
two-hundred-mile limit. But, although writing in 1955, he does not 
mention the fact that no regional consensus can be found in the Americas; 
that the United States takes a strong stand against the two-hundred-mile 
claim, leading to the failure of the Santiago negotiations of 1955; that 
it was not possible to reach agreement among the American republics, that 
the second Conference of the Inter-American Council of Jurists, held at 
Buenos Aires in 1953, by Resolution XIX returned the subject to the 
Inter-American Juridical Committee for further consideration; that the 
rapporteur of the International Law Commission, Professor Francois, has 
shown that no regional consensus can be found. 

The lack of consensus among the American states also appeared dramati- 
eally in 1956. The Tenth Inter-American Conference (Caracas, 1954) 
resolved in Resolution LXXXIV that the Council of the Organization of 
American States should convoke a specialized conference for the purpose 
of studying as a whole the submarine shelf, oceanic waters, and natural 
resources in the light of present-day scientific knowledge. In consequence 
the Council convoked the Specialized Conference for March 16, 1956, at 
Ciudad Trujillo and requested the Inter-American Council of Jurists to 
make a preparatory study on the legal aspects of the matters to be con- 
sidered there. 
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The Inter-American Council of Jurists, at its third meeting at Mexico 
City (January 17 to February 4, 1956),°° adopted Resolution XIII, 
the so-called ‘‘Principles of Mexico on the Juridical Regime of the Sea,’’ 
‘“‘as the expression of the juridical conscience of the Continent, and as 
applicable between the American States.’’ These Principles contain the 
following paragraphs: 


A. The distance of three miles as the limit of territorial waters is 
insufficient, and does not constitute a rule of general international law. 
. . . Each state is competent to establish its territorial waters within 
reasonable limits, taking into account geographical, geological, and 
biological factors, as well as the economic needs of its population, and 
its security and defense. 


C. . . . Coastal States have, in addition, the right of exclusive ex- 
ploitation of species closely related to the coast, the life of the country, 
or the needs of the coastal population. . 

These ‘‘Principles of Mexico’’ were adopted by a vote of 15 in favor to 
1 against (United States) and 5 abstentions (Bolivia, Colombia, Cuba, 
Dominican Republic, Nicaragua). Eleven countries entered reservations, 
among them five which had voted in the affirmative. 

The United States entered a very strong protest and reservation, from 
two points of view: procedure and contents. 

As to procedure: (1) There were no preparatory studies by the Perma- 
nent Committee of the Inter-American Council of Jurists, which it has 
consistently recognized as indispensable. 

(2) The resolution was based on a nine-country draft resolution (Ar- 
gentina, Chile, Ecuador, El Salvador, Guatemala, Mexico, Peru, Uruguay, 
joined later by Costa Rica). In its presentation no statement was made 
by any of the proponents in explanation or justification of its contents. 

(3) There had been virtually no study, analysis, or discussion of the 
substantive aspects of the resolution. 

(4) Pronouncements of the resolution were based on economic and sci- 
entific assumptions which were debatable and for which no support had 
been offered. 

(5) In the drafting of the resolution the United States had no part. 
The resolution was submitted to Committee I; and despite fundamental 
considerations raised by the United States and other delegations against 
the resolution, there was no discussion of those considerations at the one 
and only session of the Committee held to debate the document. 

(6) The proponents refrained from answering questions and observa- 
tions of the states which later voted against or abstained, and they re- 
jected appeals for more time to consider the proposal. 

(7) The resolution was clearly designed to serve political purposes and 
therefore exceeded the competence of the Council of Jurists as a technical- 
juridical body. 

The United States had also objected to the declaratory nature of these 
“Principles.’’ But Resolution XIV changed this character to a merely 


5534 Dept. of State Bulletin 296-299 (Feb. 20, 1956). 
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‘*preparatory study.’’ This latter resolution was adopted by a vote of 11 
against 9 (the proponents of Resolution XIII). 

As to contents: The declaration as to territorial waters and as to the 
conservation of living resources is expressed in ‘‘a formula which is 
sufficiently elastic to suit the requirements of the most extravagant claims’”’; 
the resolution is ‘‘completely oblivious of the interests and rights of States 
other than the adjacent coastal States in the conservation and utilization 
of marine resources and of the recognized need for international co- 
operation for the effective accomplishment of that common objective’’; 
and the resolution 


seeks to lay down rules which fail to take into consideration funda- 
mental and well-accepted principles of international law, such as the 
principle of the freedom of the seas. 


In its Declaration and Reservation the United States said in sharp and 
unequivocal terms: ‘‘Much of the Resolution is contrary to international 
law.”’ 

Even if the character of this resolution was changed from a declaration 
of principles to a mere ‘‘preparatory’’ study, the adoption of this resolu- 
tion, much more political than legal in contents, was highly unfortunate 
and disturbing. It seriously threatened the principle of the freedom of 
the seas; it showed a lining-up of most of the Latin American states 
against the United States, which alone cast a negative vote; it threatened 
the good working of the Organization of American States, it seemed to 
augur badly for the subsequent specialized conference. The matter was, 
therefore, taken seriously by the United States. 

The Special Inter-American Conference on Resources of Marginal Seas 
took place at Ciudad Trujillo, Dominican Republic, from March 16 to 
March 28, 1956. The United States Delegation, led by Henry F. Holland, 
Assistant Secretary of State for Latin American Affairs, made great efforts 
to save the unity of the Americas and to turn the tide of the meeting at 
Mexico City. While the report and the resolutions of this conference, 
at the time of this writing, have not yet been published, it seems™ 
that the United States tried successfully to convince recalcitrant Latin 
American delegations that ‘‘the prestige and perhaps the future of the 
Inter-American System are at stake in this meeting.’’ The task of the 


56 See New York Times, March 20, 1956, p. 5, and March 29, 1956, p. 9. In the mean- 
time the Acta Final: Conferencia Especializada Interamericana sobre préservacién de los 
recursos naturales: plataforma submarina y aguas del mar (Pan American Union, 
Doc. 101, March 28, 1956) and the U. S. Report (in 34 Dept. of State Bulletin 894- 
897 (May 28, 1956)) have been published. The study of these documents confirms 
the statement given in the text. The Resolution of Ciudad Trujillo is mainly an agree- 
ment to disagree. In a final statement the U. S. Delegation made three points: (1) 
The U. 8. Government does not recognize a right in the coastal state, as claimed by 
certain delegations, to exclusive control over the resources of the high seas; (2) The 
U. S. Government does not recognize that a state has competence to determine the 
breadth of its territorial sea apart from international law; (3) The U. 8. Delegation 
ealls attention to the fact that the Resolution of Ciudad Trujillo constitutes the latest 
and most authoritative expression of the O.A.S. on the subjects discussed therein. 
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conference was to agree on an inter-American policy on exploitation and 
control of the continental shelf, on fishing and on territorial waters. In 
the same way as at the meeting in Mexico City and, earlier, in its negotia- 
tions with the CEP countries, the United States strongly refused to recog- 
nize the two-hundred-mile limit of territorial waters and stood firm on the 
three-mile limit; there is also the argument that the limits of territorial 
waters are a worldwide problem and should be settled by the United 
Nations. 

It seems that the conference took place in a harmonious atmosphere of 
inter-American good will, as shown by the fact that the resolution— 
known as the Act of Ciudad Trujillo—was adopted unanimously. It 
deals only with the continental shelf, whereas the problems of fisheries 
and territorial waters remained unresolved. Hence, a direct threat to the 
principle of the freedom of the seas was averted. But the extension of 
the continental shelf went farther than in the International Law Commis- 
sion proposals. The resolution said that sovereignty over submerged 
coastal territory applied to areas ‘‘adjacent to a coastal State’’ and to 
where ‘‘the depth of superjacent waters admits exploitation of natural 
resources of sea-bed and subsoil.’’ There is little doubt that this unani- 
mous resolution will lead to new debates in the Commission and in the 
United Nations. And the problems of fisheries and territorial waters con- 
tinue to be controversial. 


VI 


This writer has the greatest sympathy toward all of Latin America, 


toward Argentina, and toward the magnificent countries of Chile, Peru, 
and Ecuador. But as an international lawyer he is bound to say that their 
unilateral claims as to the extension of territorial waters are untenable 
and clearly contrary to international law. This is not to say that these 
countries do not have important interests to defend as regards the product 
of the fisheries as a source of food for their population and as a livelihood 
for part of their population. Yet certain arguments, with which the 
U. S. Delegation at Santiago was also faced, are more than debatable. 
The CEP countries advanced a theory according to which the inter- 
dependence of life on the coastal land with the living communities of the 
sea were said to create a relationship of such unity as to serve as a scientific 
basis for legal rights over adjacent waters. The U. S. Delegation chal- 
lenged this theory and stated that, on the contrary, conditions responsible 
for the existence of rich maritime life off the West Coast of South America 
were the result of meteorological and oceanographical factors originating 
far from these areas; many stocks of fish of greatest importance move 
widely over a broad area and the interrelated communities of living or- 
ganisms of the ocean certainly bear no relationship to national boundaries 
as established by man on the land. 

Nevertheless, these South American countries have good reasons to ask 
for a new regulation of high-seas fishing by international law. For the 
importance of fishing to the coastal state, the importance of the biological 
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resources of the high seas, especially in the light of the rapid increase 
of the world’s population, particularly in Latin America, coupled with the 
irresponsible practice of fishing by foreign nationals who, by advanced 
technological methods and without caring for the consequences, not only 
damage the coastal state, but threaten to extinguish these resources, 
gives to the claim of the CEP countries a perfect basis in equity. It is 
particularly Garcia Sayin who strongly invokes the national interest of 
Peru in the conservation of the resources of the adjacent sea, and especially 
also invokes Peru’s interest in the guano bird population. He bases 
Peru’s claim, in the last analysis, on the right of self-defense and compares 
it with the Monroe Doctrine of the United States. 

The same argument was strongly invoked by Don Julio Ruiz, President 
of the Santiago Conference of 1952, who also gave some pertinent data. 
He deprecated especially as whale hunting is concerned, the abuses of the 
factory vessels, and the interpretations given by the International Whaling 
Commission, from the point of view of Europe and of the great Powers 
which own these factory vessels, to the agreements adopted at the Con- 
ference of Washington, to the detriment of the South American countries 
which have only whaling stations on land. He added that every year 
more than three hundred foreign whaling vessels arrive in the waters 
along the South American Coasts. They capture 15,000 to 20,000 whales, 
which furnish more than ninety per cent of the world’s production in 
whale oil, whereas modest South American stations and hunters reach 
hardly one percent of the world’s production. And, he rhetorically ex- 
claimed, 

How difficult it is for the small countries which lack the artifices of 
capital and money to be understood. How much more difficult it is and 
will be for them to be respected in their rights and to obtain a greater 
living standard for their very poor peoples! °” 


All that is true. But, as Mr. Phleger states, 


if the resources of the sea have become more important because of the 
needs of increased populations and the decrease in such resources 
due to wasteful exploitation, the answer is not to be found in dis 
regarding existing international law. The rights of the coastal state 
to the resources of its continental shelf cannot be made an excuse 
for reduction of the high seas to the sovereignty of the coastal state. 


Such regulations must be made by treaties. The articles drafted by the 
International Law Commission concerning the high-seas fisheries were 
on the right path from the beginning. International regulation of high- 
seas fisheries is the correct method. Scelle, Mouton, Lauterpacht, take the 
same stand; that is also the attitude taken by the United States Govern- 
ment. While Lauterpacht stands fully for such international regulation 
of high-seas fisheries, he spoke as early as 1950 of the ‘‘abuse of the 
doctrine of the continental shelf for pretensions to sovereignty over the 

57 ‘*Qué dificil es, sefiores, ser comprendidos a los pequefios Estados que carecen de 


artificios del capital-dinero! Quanto mis dificil les es y les ser& ser respetados en sus 
derechos y obtener un mayor bienestar para sus paupérrimos pueblos! ’’ 
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high seas or exclusive exploitation of its resources.’’ He wrote of the 
‘inconsistency of the claims of Chile with international law’’ and stated 
clearly: ‘‘Claims to sovereignty or exclusive rights over high seas are un- 
lawful.’’ Again in 1955 he writes that the ‘‘claims of Argentina, Chile, 
Peru, and some other Latin American states have no foundation in inter- 
national law.’’ 

The draft articles on fishing proposed by the International Law Com- 
mission in its Report on its Seventh Session (1955) are devised to give 
such international fishing regulations, which fully uphold the freedom of 
fishing on the high seas and yet give full satisfaction to the legitimate 
claims of the coastal states. These proposals strongly reaffirm the prin- 
ciple of the freedom of fishing on the high seas, subject to treaties which 
of course are binding only on the signatory states, and to the proposed 
articles concerning conservation of the living resources of the high seas. 
The Commission recognizes that the existing law on the subject provides 
no adequate protection of marine fauna against waste or extermination. 
The draft articles allow a state in any area of the high seas, where its 
nationals alone are engaged in fishing, to adopt measures for regulating 
and controlling fishing activities for the purpose of the conservation of the 
living resources of the high seas. Where, in any area, the nationals of 
two or more states are engaged in fishing, those measures must be pre- 
scribed by agreement (Article 26). These two principles correspond to 
the Truman Proclamation on Fisheries. Where, subsequent to such agree- 
ment, nationals of other states engage in fishing in the same area, the 
measures adopted shall be applicable to them (Article 27). If a coastal 
state has a special interest in the maintenance of the productivity of the 
living resources in any area of the high seas contiguous to its coasts, 
it is entitled to take part on an equal footing in any system of research 
and regulation in that area, even though its nationals do not carry on 
fishing there (Article 28). A coastal state with such special interest may 
adopt unilaterally whatever measures of conservation are appropriate in 
the area, provided negotiations with other states concerned have not led 
to an agreement within a reasonable time, and provided that scientific 
evidence shows the imperative and urgent need for measures of conserva- 
tion, that the measures adopted are based on appropriate scientific findings 
and do not discriminate against foreign fisheries (Article 29). A state with 
& special interest in an area of the high seas not contiguous to its coast, 
and even if its nationals are not engaged in fishing there, may request the 
state whose nationals are engaged in fishing there to take the necessary 
measures of conservation (Article 30). In case of differences between 
states arising out of Articles 26, 27, 28, 29, and 30, and where the parties 
fail to agree on a method of peaceful settlement, a commission will be 
set up at the unilateral request of any of the parties (Article 31). This 
ee will make a decision binding on the states concerned (Article 
3). 

It seems that these draft proposals are a good step forward in the 


8 Oppenheim-Lauterpacht, op. cit. note 2 above, p. 632. 
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development of the international law of high-seas fisheries. They fully 
develop the idea of conservation of the living resources of the high seas 
through international action, give full satisfaction to the legitimate inter- 
ests of coastal states, and do so by fully upholding the norm of the free- 
dom of the high seas and separating the fisheries problem from the entirely 
different problems of the territorial sea, the contiguous zone, and the 
continental shelf. 

It could, therefore, be hoped that the coastal states concerned, having 
obtained the satisfaction of their legitimate claims, will desist from their 
unlawful claims to an enormous extension of their territorial sea. Yet, the 
climate for a satisfactory solution of all these problems at this time seems 
not to be too auspicious. Submission to the International Court of Justice 
for decision is declined. The retrogressive step concerning sedentary 
fisheries taken by the International Law Commission itself, is ominous; 
the resolution of the U.N. General Assembly to delay a discussion of all 
these problems for years is unfortunate; states making such extravagant 
claims will try to build up and ‘‘enforce’’ their claims, to invoke prescrip- 
tion and so on; all that will make difficult and uncertain the adoption 
of a multilateral convention, which would mean real progress. 

Under these circumstances, it is very important for the United States 
to take the correct action in order not to make possible the argument of 
acquiescence.*® That a new rule of customary international law may come 
into being by acquiescence is not to be feared, as the overwhelming ma- 
jority of states are strongly opposed to a two-hundred-mile limit of terri- 
torial waters. But acquiescence may lead to a prescriptive right. 

True, the United States has protested.*® As long as foreign states only 
enact municipal legislation, contrary to international law, or even con- 
clude treaties of this type without doing anything to apply them, a strong 
protest is sufficient to preserve the rights of the protesting state. But 
when such states, as it is here the case, insist constantly and everywhere 
upon their unlawful claims and enforce them by forceful action and in 
their own courts, things are different. First, protests must be repeated. 
But even repeated protests may be insufficient in law, may become mere 
‘*paper’’ protests, unable to bar title by prescription. In such case, more 
than mere protests is required by international law, international tribunals 
and courts. Protests in such cases must be supported by further action. 

The question arises nowadays, What further action can be lawfully 
taken, as the U.N. Charter forbids any use or threat of force? As Sir 
Gerald Fitzmaurice “ correctly remarks, the U.N. Charter, at the best, 
enforces peace, but contains no provision to enforce the law against 4 
state which has violated international law, but refrains from armed ag- 
gression, so that international law has become much less enforceable than 
formerly. 

59 See I. C. MacGibbon in 31 British Year Book of International Law 143-186 
(1954). 

60 On protest, see I. C. MacGibbon in 30 ibid. 293-319 (1953). 

61In 19 Modern Law Review 1-13 (1956). 
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There are, nevertheless, still means left to enforce the law in such 
cases: acts of retorsion, severance of diplomatic relations, offer of a peace- 
ful political or judicial settlement of the conflict, bringing the conflict 
before the competent organs of the United Nations or the Organization of 
American States. The United States can certainly not be accused by 
Latin America of taking a highhanded stand as the ‘‘Colossus of the 
North.’’ The United States only defends its rights, due to it under inter- 
national law, and at the same time defends international law itself in its 
fundamental rule of the freedom of the high seas. The United States 
wants to settle the conflict within the framework of the inter-American 
good-neighbor policy and not to resort to means which would endanger 
it. Hence, it seems that the United States up to now has done all that 
is required by international law to preserve its rights and to uphold the 
law: The United States has protested, has shown a strong stand at the 
Santiago negotiations, at the Mexico City meeting, and at Ciudad Trujillo, 
where it warned that the prestige and perhaps the future of the inter- 
American system was at stake. The United States has offered to the 
CEP countries to have this legal conflict decided by the International 
Court of Justice, although these countries have refused the offer. 

As far as the laws of war are concerned, we are already threatened 
with a return to the sixteenth century. Now we are threatened with a 
return to the sixteenth century as far as the fundamental norm juris 
cogentis of the freedom of the sea is concerned. As the rapporteur 
of the International Law Commission, Professor Francois, has recently 
stated : 


Nothing would be left of the freedom of the seas, particularly of free 
fishing on the high seas, if the community of nations should agree to 
such exorbitant and unmotivated claims. . . . It is absolutely out of 
the question that the other members of the community of states will 
accept such exorbitant claims, since, by so doing, the principle of 
mare liberum would be trampled underfoot ...and rendered a 
laughing stock.* 


82 Loc. cit. note 13 above, pp. 82, 83. 
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PERMANENT SOVEREIGNTY OVER NATURAL WEALTH 
AND RESOURCES 


By James N. Hype 


Of the New York Bar 


l. INTRODUCTION 


An event which awakened a lively interest on the part of the American 
business community in the economic activities of the United Nations oc- 
curred in December, 1952. A United Nations General Assembly resolu- 
tion contained the proposition that ‘‘the right of peoples freely to use 
and exploit their natural wealth and resources is inherent in their 
sovereignty. ...’’? 

The United States voted against the resolution because it contained no 
indication that states which take* private property should recognize the 
rights of private investors under international law, including treaties and 
other international agreements. United States Delegate Isador Lubin 
prophesied that the resolution would be interpreted by investors as a 
danger signal that they had better think twice before they placed their 
capital in underdeveloped countries.* Only six months after adoption 
of this resolution, the Government of Guatemala saw fit to rely upon it, 
at least as a supporting argument, for its position in taking the property 
of the United Fruit Company in Guatemala.‘ 

The following year the Civil Tribunal of Rome, in supporting the Iranian 
oil nationalization law, stated that the resolution might be regarded, in 
the light of its timing less than a month after the passage of the Iranian 
law, as recognition of the international legitimacy of that law.® Thus 
Lubin’s prophesy had become a reality and, as far as private investors are 
concerned, Assembly resolutions as evidence before international tribunals 
could not be dismissed because they are legally merely recommendations. 


1 General Assembly Res. 626 (VII), Dee. 21, 1952. 

2The term ‘‘taking of private property’’ is used in this article. In U.N. debates 
the terms ‘‘expropriation,’’ ‘‘nationalization,’’ and ‘‘confiscation’’ have been inter- 
changeably used to denote a taking of private property under government authority 
without adequate, prompt and effective compensation. Some writers on this subject 
have suggested that the term ‘‘expropriation’’ denotes a taking with compensation and 
‘‘eonfiscation’’ a taking without it. See, for example, Seidl-Hohenveldern, Inter 
nationales Konfiskations- und Enteignungrecht, Ch. I, p. 5 (Berlin, 1952). 

However, this definition of expropriation also necessitates defining compensation 
to exclude a taking with some, but inadequate payment. This is an all too usual situa 
tion in which a private investor may have no adequate remedy against the state. 
See Gutteridge, ‘‘Expropriation and Nationalization in Hungary, Bulgaria and Rov- 
mania,’’ 1 International and Comparative Law Quarterly 14 (1952). 

®U. S. Mission to the United Nations, Press Release 1624, Rev. 1, Dec. 21, 1952. 

4See 29 Dept. of State Bulletin 357-360 (Sept. 14, 1953). 

5 Anglo-Iranian Oil Co. Ltd. v. Societa 8S.U.P.O.R. No. 3906/53, Italy, Civil Tribunal 
of Rome, See. I, July 14, 1954; summary in 49 A.J.I.L. 259-261 (April, 1955). 
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This principle of permanent sovereignty over natural wealth and re- 
sources, as so interpreted, was originally in the form of a resolution con- 
cerned with private investment. Since that time various United Nations 
bodies have given much attention to formulations of the nature of this 
power of a state, but very little attention, beyond passing references to 
unspecified principles of international law, to the corresponding obliga- 
tion of states to respect their relevant treaty obligations, as well as con- 
tractual and property rights affected through the exercise of such a power. 

This principle also became identified with an entirely separate line of 
activity. There had for five years been a move in the Human Rights 
Commission, the Economie and Social Council, and the Assembly to draft 
covenants defining human rights. Various United Nations Members 
insisted that these covenants contain an article defining the principle of 
self-determination, which is mentioned in the Preamble of the Charter. 
There at once began a serious debate concerning whether, in covenants 
dealing with the rights of individuals, the principle of self-determination 
of peoples could properly be considered a correlative. Into the discussion 
of this politically delicate issue the capital-importing countries were able 
to inject the principle of permanent sovereignty over natural wealth and 
resources. In the jargon of the Human Rights Commission, as well as its 
draft article on self-determination, this principle came to be known as 
economic self-determination. 

Thus from 1954 onward, insistence on the permanent sovereignty prin- 
ciple was caught up in the pressures to move forward with complete hu- 
man rights draft covenants and, even before such covenants were com- 
pleted, to move forward with their implementation. Thereafter this 
legal-economie principle was scarcely considered as one part of the prob- 
lem of private capital for underdeveloped countries, except for a passing 
reference in a 1954 Assembly resolution urging that states which wished 
private capital should avoid discriminating against foreign investments. 

Once the principle became part of a draft article on self-determination, 
it was directly involved in the issue of colonialism and took a secondary 
position in heated discussions of what the principle of self-determination 
is and how it should affect the relations of colonial and non-colonial 
peoples. 

The General Assembly will have before it in the fall of 1956 the question 
of what steps, if any, should be taken to approve a common article on 
self-determination for the human rights covenants, one dealing with 
economic, and the other with civil and political rights, and to implement 
this principle of permanent sovereignty over natural wealth and re- 
sources, either through study commissions or enforcement commissions. 

It is, therefore, appropriate to attempt here to separate from the 
broader political issues of colonialism and the meaning of political self- 
determination the history and implications of this paragraph of the draft 
tovenants, which so clearly reflect the historic conflict between capital- 

*J. F. Green, ‘‘The United Nations and Human Rights,’’ Brookings Institution 


(1956), pp. 48-53; B. Rivlin, ‘‘Self-determination and Dependent Areas,’? Interna- 
tional Conciliation, No. 501 (January, 1955). 
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importing and capital-exporting countries over the issue of the taking 


of private property.’ 


Il. Tae 1955 Turrp DEBATE 


The sixty-member Third Committee of the General Assembly, whose 
delegates characteristically deal with social and humanitarian affairs, 
devoted virtually its entire time in 1955 to the discussion, first, of how 
economic self-determination should be dealt with, and then to the substance 


of Article 1 of the Draft Human Rights Covenants. This article, as put 
before the Assembly, and the text finally agreed upon after twenty-nine 


sessions, are set out below: 


(Proposed by Human Rights 
Commission ) 
Part I—Article 1° 
1. All peoples and all nations shall 
have the right of self-determination, 
namely, the right freely to deter- 
mine their political, economic, social 
and cultural status. 


2. All states, including those having 
responsibility for the administra- 
tion of Non-Self-Governing and 
Trust Territories and those con- 
trolling in whatsoever manner the 
exercise of that right by another 
people, shall promote the realization 
of that right in all their territories, 
and shall respect the maintenance 
of that right in other States, in con- 
formity with the provisions of the 
United Nations Charter. 


3. The right of peoples to self-deter- 
mination shall also include perma- 
nent sovereignty over their natural 
wealth and resources. In no case 
may a people be deprived of its own 
means of subsistence on the grounds 


of any rights that may be claimed 
by other states. 


Text Adopted by 
Third Committee *° 


1. All peoples have the right of 
self-determination. By virtue of 
this right they freely determine 
their political status and freely pur- 
sue their economic, social and cul- 
tural development. 


2. The peoples may, for their own 
ends, freely dispose of their natural 
wealth and resources without preju- 
dice to any obligations arising out 
of international economic coopera- 
tion, based upon the principle of 
mutual benefit, and international 
law. In no case may a people be 
deprived of its own means of sub- 
sistence. 


3. The states parties to the covenant 
having responsibility for the admin- 
istration of Non-Self-Governing and 
Trust Territories shall promote the 
realization of the right of self-de- 
termination in such Territories in 
conformity with the provisions of 
the United Nations Charter. 


(underscoring added) 


7 See Green, loc. cit. 49. 


8See Report of Third Committee on Draft International Covenants on Human 
Rights, U.N. Doc. A/3077; 2 United Nations Review 28-35 (February, 1956); E. 
Cruickshank, ‘‘ Action of the General Assembly at its Tenth Session on Self-Determi- 
nation of Peoples,’’ Chamber of Commerce of the United States, United Nations Report 


No. 19, Feb. 15, 1956. 


® Economic and Social Council, 18th Sess., Official Records, Supp. No. 7, Annex I, 
or 1 United Nations Review (January, 1955). 


10 U.N. Doc. A/C.3/1.489. 
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We are concerned with paragraph 3 of the original draft which became 
paragraph 2 of the draft as adopted. The language adopted resulted from 
the efforts of a Working Party which was instructed that it must submit 
some text, and was therefore not authorized to consider the desirability of 
having no text. 

The lines were generally drawn with the United States, the United 
Kingdom and The Netherlands opposing the insertion of any article on 
self-determination, and with states in the Asian-African-Arab group press- 
ing for such an article. One leader of this group was Abdul Rahman 
Pazhwak of Afghanistan.** He was supported by Jamil Baroody of 
Saudi Arabia, who pressed the Committee to adopt some text at that 
session. 

The United Kingdom was primarily concerned with the colonial impli- 
cations of the article as a whole. Mrs. Oswald Lord, representing the 
United States, was handicapped by the previously announced policy of the 
United States that it would not be a party to any covenant dealing with 
human rights.’ Hence she felt that she should not intervene in making 
drafting suggestions for an instrument which her government would not 
support.** As a result, she was silent until nearly the end of the debate. 
At last she showed some of the implications of the language which the 
Working Party had recommended. 

There were also those delegates, such as Hermod Lannung of Denmark, 
who urged postponing the adoption of any article until some of the implica- 
tions of the whole concept of economic self-determination were explored.** 
There was an actual vote on a motion to postpone the adoption of this 
article, which failed of adoption by only three votes. Another line of 
approach during the debate was the suggestion of Jose Vicente Trujillo of 
Ecuador, who felt that it was more important not to push the subject to 
a vote, if the result would be a weak majority of thirty-five or forty. 
However, the new draft article was adopted with 33 in favor, 12 against 
and 13 abstentions, the United States, United Kingdom and The Nether- 
lands being among those casting negative votes. Thus, the political situa- 
tion in the Committee had been such that there was little leadership by the 
capital-exporting countries, because politically they were anxious either 
to postpone or delete the entire article. The delegates who were in favor 
of some language attempting to formulate a right of economic self- 
determination argued that, unless a state is the master of its own resources, 
it cannot exercise the right of political self-determination. 

Baroody of Saudi Arabia commented that the real obstacle to finding 
agreement on language was the unwillingness of some members to accept 
the draft article in any form. At another point he referred to questions 
which Samuel Hoare of the United Kingdom had raised about the sentence 


11General Assembly, 10th Sess., Official Records, Third Committee, 638th Meeting, 
p. 70. 

12 See Green, loc. cit. 59 et seq.: ‘‘The New United Nations Position.’’ 

1833 Dept. of State Bulletin 808 (Nov. 14, 1955). 

14General Assembly, 10th Sess., Official Records, Third Committee, 644th Meeting, 
Pp. 99. 15 Ibid., 650th Meeting, p. 130. 
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of paragraph 2 which reads: ‘‘In no case may a people be deprived of its 
own means of subsistence.’’ Baroody felt that this was an unambiguous 
expression. He added that it was intended to prevent what had been a 
frequent occurrence in the nineteenth century, namely, that a weak and 
penniless government should seriously compromise a country’s future by 
granting concessions in the economic sphere. This sentence was intended 
to serve as a warning to all who might consider resorting to such unfair 
procedure.*® At other points in the discussion Baroody also cited state- 
ments by business organizations such as the International Chamber of 
Commerce and the New York Stock Exchange, which were critical of the 
lack of precision of this language.** He stated that one could not read into 
the paragraph as adopted any intent to confiscate private property, because 
otherwise the Committee would have stuck to the original text. 

The United Kingdom and the United States were careful to point out 
that their opposition did not imply opposition to self-determination as a 
political principle. During the first part of the debate they emphasized 
that the phrase ‘‘the right of peoples’’ in the original draft article really 
means the right of sovereign states. 

Mrs. Lord, of the United States, felt that this difficulty went right back 
to the 1952 Assembly resolution mentioned above, which had important 
economic repercussions among sources of capital available for investment 
abroad. Looking to the language of paragraph 3 of the original draft 
article, she felt that it implied an endorsement by the Assembly of the 
right of expropriation of foreign capital investment without compensa- 
tion, and she felt that the paragraph would be read in the context of the 
1952 resolution and what she termed its unfortunate history. After the 
Committee had before it the Working Party’s text, Mrs. Lord went on to 
analyze the new language in detail. She had not spoken in the debate 
from her initial statement of October 27 until November 24.7* During 
this interval some American business groups had indicated their misgivings 
about the legal and economic impact of the article.** Hers was a difficult 
situation because her government had indicated it would not support any 
draft article. However, she altered her previously announced intention of 
not taking an active part in the discussion. Looking at the new language, 
she restated her basic objections that the political principle of self-deter- 
mination does not have clear economic applications; that no one denies 
the sovereignty of a state over its natural resources; and that this para- 
graph would still be widely regarded as implying the endorsement of a 
right of expropriation without compensation. As to the specific wording 
of paragraph 2, she felt that it was clearly ambiguous. For example, the 


16 [bid., 672nd Meeting, p. 240. 
11 Ibid., 648th Meeting, p. 121; see 668th Meeting, p. 222. Not contained in the 
Summary Record is the speaker’s reference to a New York Stock Exchange statement. 

18 U. 8. Mission to U.N., Press Release 2286, Nov. 24, 1955. 

19 See Press Release of Chamber of Commerce of the United States, Oct. 31, 1955; 
Resolution adopted by the 85th Session of the International Chamber of Commerce, 
Oct. 26, 1955; Statement by Keith Funston, President of New York Stock Exchange, 
New York World Telegram, Nov. 18, 1955. 
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words ‘‘without prejudice to’’ could mean that certain factors are ex- 
cluded rather than that regard for them is assured. Also, it was not clear 
whether the phrase ‘‘international economic cooperation’’ refers to govern- 
mental as well as private co-operation. 

She was also troubled, as was Hoare of the United Kingdom, by the 
ambiguity of the second sentence. If the phrase ‘‘in no case’’ implies that 
the principle stated in the sentence is an absolute then it would destroy any 
legal effectiveness in the earlier phrases ‘‘obligations arising under inter- 
national economic cooperation or international law.’’ Hoare stated that 
the mysterious overriding principle contained in this sentence seemed to be 
open to the dangerous interpretation of removing the limitations imposed in 
the preceding sentences. 

Finally, Mrs. Lord noted that, although the new paragraph did not 
specifically mention permanent sovereignty over natural wealth and re- 
sources, it was far from clear. 

She then spelled out, in specific terms, how such an article could be 
framed : 

A clearer version of Paragraph 2, while affirming the right of each 
state to control and use its natural resources, would for instance, 
include a provision that this would not be interpreted as authorizing 
measures which would impair legal rights, including property rights of 
either nationals or foreigners, or infringe international agreements, as 
well as measures which would be contrary to the recognized principles 
of international law or which would hinder international economic co- 
operation for the development of underdeveloped countries.” 


The United Kingdom delegate went back to the question of the word 
‘“‘peoples’’ and indicated that it still must mean sovereign states. How- 
ever, the Chairman of the Working Party, Miguel Rafael Urquia of El 
Salvador, gave two examples of what the word meant to him. The first 
would be a tribe in Tanganyika being deprived of its ancestral land, 
necessitating resettlement against its will, and the second the prospective 
need to resettle the population of the Island of Nauru because its phos- 
phates, the only source of natural wealth, are being unwisely over-exploited. 
Both of these cases deal with areas under trusteeship.2 Hoare commented 
that these two examples were concrete illustrations that the language meant 
different things to different people and the possibilities opened up by these 
examples were disquieting.” 

The debate came to a close with votes on the question of postponement, 
deletion of the article, and then a paragraph-by-paragraph consideration. 
The result was an almost equally divided committee, postponement of the 
article losing by three votes, paragraph 2 being adopted by 26 votes in 
favor, 13 against and 19 abstentions.** Thus, the discussion demonstrated 
after twenty-nine sessions that the difference of opinion remained, with 

20U. S. Mission to U.N., Press Release 2286, Nov. 24, 1955. 

21General Assembly, 10th Sess., Official Records, Third Committee, 674th Meeting, 

. 248, 22 Ibid., 674th Meeting, p. 250. 

*2U.N. Doc. A/3077, pp. 26, 30. 
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capital-exporting countries all voting against such an article and with the 
capital-importing countries supporting it, and the committee badly divided. 

As a final act on behalf of the United States, Mrs. Lord restated that the 
United States had voted against paragraph 2 and the article as a whole 
because : 


The language was not sufficiently clear and forthright in specifying 
the intention of the Committee that the paragraph was not intended to 
impair legal rights of individuals or authorize expropriation without 
adequate, prompt, and effective compensation. 


She then pulled together the record of the debate, and named the states 
whose delegates had indicated that they did not regard the language as 
justifying a taking of private property contrary to international law or 
agreements. She emphasized the point that ‘‘international law’’ is in- 
tended to include international agreements and also that there was no inten- 
tion to authorize impairment of legal and property rights. It is likely that 
these statements were made part of the record in order to counter any 
attempt by a government before an international tribunal or during nego- 
tiations to rely on some broad interpretation of this article and paragraph 
2, in particular, as a basis for the taking of private property without ade- 
quate compensation. 


III. Tue Economic Councit 1955 DeBaTE 
ON IMPLEMENTATION 7° 


When the Economic and Social Council met in the summer of 1955, it 
had before it two draft resolutions submitted by the Human Rights Com- 
mission for transmission to the General Assembly.** The first called for 
the establishment of a commission to conduct a full survey of the status 
of the right of peoples and nations to permanent sovereignty over their 
natural wealth and resources and to make recommendations where neces- 
sary for strengthening that right. (The other, not material here, provided 
for a second commission to investigate alleged denials of the right of self- 
determination and to provide its good offices in such cases.) 

The United States representative, John C. Baker, introduced an ‘‘alter- 
native’’ proposal under which the General Assembly would establish an 
Ad Hoc Commission of five members appointed by the Secretary General 
to conduct a thorough study of the concept of self-determination. This 
suggestion had already been rejected in the Human Rights Commission. 
Baker was finally forced to drop ‘‘alternative’’ from his draft, but the 
Council finally agreed to transmit to the General Assembly the United 
States draft resolution in addition to the other two, leaving it to the 
General Assembly to make its own recommendations. 

Under the terms of reference for the commission proposed by the United 


24U. 8. Mission to U.N., Press Release 2301, Nov. 29, 1955. 

25 For earlier history see M. Brandon, ‘‘ Nationalization before the United Nations,’’ 
International Bar Association, 5th Conference, Monte Carlo, 1954, p. 40. 

26 U.N. Doc. E/2731, May 4, 1955, pp. 48-51. 
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States, examination would be made of (a) the concept of peoples and 
nations, (b) the essential attributes and the applicability of the principle 
of equal rights and of self-determination, including the rights and duties 
of states under international law, (c) the relationship between the principle 
of self-determination and other Charter principles, and (d) the economic, 
social and cultural conditions under which the application of the principle 
is facilitated. 

The members of the Council were sharply divided on the substance of 
each of the draft resolutions. Opposition to the United States proposal 
came mainly from the Arab-Asian countries, supported by the U.S.S.R., 
Czechoslovakia and Yugoslavia. They stressed the point that permanent 
sovereignty of peoples and nations over their natural wealth and resources 
was of the utmost importance to underdeveloped countries, and that the 
survey was not directed against foreign investment, since the proposed 
commission would pay due regard to ‘‘the rights and duties of States under 
international law’’ and to the importance of encouraging international 
co-operation in the economic development of underdeveloped countries. 
Those arguing against the Ad Hoc Commission proposed by the United 
States contended that such a study would be purely academic and of no 
practical or immediate value.”" 

When debates commenced on the question of self-determination in the 
Third Committee in 1955, Secretary General Hammarskjéld suggested that 
a new, purely temporary, committee be set up which might have the 
‘defined and concrete mandate to prepare for consideration and adoption 
by the General Assembly a Declaration of the Self-Determination of 
Peoples and Nations.’’** He felt that such a declaration might help in 
finding a way out of the political impasse which has arisen with respect to 
the Draft Covenants on Human Rights. 

The delegates from Sweden and Denmark supported the Secretary 
General’s suggestion, which was generally similar to that of the United 
States. Delegates of Egypt, Afghanistan and Saudi Arabia felt that such 
a declaration would add nothing to obligations already assumed by Mem- 
ber States. So much of the Committee’s time was spent debating the 
Preamble and Article 1 of the draft covenants that the item on recom- 
mendations concerning international respect for the right of peoples and 
nations to self-determination was postponed until the next session of the 
General Assembly in 1956. 


IV. CoNsIDERATIONS 


Once this matter of formulating the nature of a state’s power to take 
private property and the obligations of a state to those whose property 
is taken is separated from the broader political questions of self-determina- 
tion and colonialism, one can observe more clearly some of the legal and 
economic issues involved. 


27 For records of debate at 20th Session of the Economic and Social Council, July- 
August, 1955, see Docs. E/AC.7/SR.324-328; E/SR. 889-890. 
*8U.N. Press Release SG/443, Oct. 11, 1955. 
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In the first place, it is generally recognized as a matter of law that a state 
has the power to control and use its natural resources and therefore to 
acquire property within its jurisdiction. It would be an oversimplification 
to assert this principle can stand alone, without considering the treaties as 
well as international agreements or other form of estoppel which may 
qualify the exercise of that power. 

Thus, the existence of this power does not negative the existence of power 
in a state to enter into agreements covering the importation of capital for 
natural resource development purposes. Such agreements have in the past 
often been called concessions. It is perhaps more realistic to describe those 
of today as international economic development agreements because of their 
long duration, for which their terms provide, and their technical assistance 
impact. Such agreements often contain within their terms provisions 
for the arbitration of controversies arising under them and provisions con- 
cerning the time and mode of their termination. It was presumably to 
this sort of agreement that Mrs. Lord was referring as something which 
should be mentioned in any draft paragraph. At no time during the Third 
Committee debate was the argument advanced that, because of the power 
of a state to control its natural resources, it lacks the power to enter into 
agreements of this sort. 

If, therefore, a state exercises its power to take private property in 
violation of the terms of such an agreement providing for methods of 
termination or of settling disputes under the terms of the agreement, such 
taking is a wrongful act for which such state is liable for damages. It 
must be recognized that it may be a difficult task for the private party 
entitled to such damages to find an effective remedy for this wrongful act. 

The recognition of an international status of such agreements between 
private individuals and governments is not new. This has been seen in 
various arbitrations between private companies and governments in which 
the question has arisen as to the choice of law to be applied in interpreting 
such an agreement. For example, Lord Asquith, in the arbitration be- 
tween Petroleum Development Ltd. and the Sheikh of Abu Dhabi, dis- 
cussed at some length the law which he, as referee, should apply in inter- 
preting the agreement, the arbitration clause being silent on this question. 
He decided that neither the law of England nor the law of Abu Dhabi was 
applicable. He came to the conclusion that principles of English law 
are so firmly grounded in reason as to form part of a broad body of 
jurisprudence which he called ‘‘this modern law of nature.’’ Thus, he 
was apparently applying principles of public international law by 
analogy.”® 

It has been suggested that the line between traditional concepts of 
public international law and private international law has been blurred 
in this field, and that if a corporation and a government form a contract 
29In the Matter of an Arbitration between Petroleum Development (Trucial Coast) 


Ltd. and the Sheikh of Abu Dhabi, see 1 International and Comparative Law Quar- 
terly (4th Ser.) 247 (1952); digested in 47 A.J.I.L. 156 (1953). 
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which has an arbitration clause, the company has removed itself, with 
reference to the contract and possible arbitration, from the area of national 
law and has subjected itself to ‘‘a jurisprudence intermediate between 
public international law and private international law.’’ *° 

Other international agreements which presumably Mrs. Lord had in 
mind are commercial treaties. The pattern of recent commercial treaties 
of which the United States is a party has set out in some detail, and with 
far more precision than the draft paragraph in the Third Committee, what 
protection should be accorded to private investments. These treaties 
provide, in substance, that the property of nationals, corporations and as- 
sociations shall not be taken without due process of law and without the 
payment of just and effective compensation with the right to withdraw the 
compensation by obtaining foreign exchange. There is also language 
stating that full faith and credit be given to arbitration clauses and the 
enforcement of any awards.** 

Problems of the taking of private property have arisen between private 
investors and states with which the state of domicile of the private in- 
vestor does not have such a treaty. The question of remedy is a matter of 
international law which has proved a serious problem for private investors 
when the capital-importing country has unilaterally terminated a long- 
term agreement and has also prevented the arbitration of the resulting dis- 
pute. This has occurred when the government party refused to agree on 
a referee, or to pay an arbitral award or to consent to litigation in the 
International Court of Justice.*? 

Presumably these types of situations led the United States, in the recent 
Economic Co-operation Agreements, to provide for arbitration of the issues 
arising from the taking of private property by a state. These problems 
of remedy are intended to be met by a United States guaranty of the 
private investor against loss, and subrogation of any claim to the United 
States which will then, if not settled by negotiation, be arbitrated. These 
international agreements are another type which should be covered by the 
language of the draft section for the human rights covenants.** 

The private investor may have to rely upon diplomatic intervention. 
A government of a capital-exporting state may or may not be willing to 
provide such support, depending upon the general political atmosphere 
and on relations with the capital-importing country. Although the in- 
vestor has suffered injury and has a good case under established principles 


30 A, Farmanfarma, ‘‘The Oil Agreement Between Iran and the International Oil 
Consortium: the Law Controlling,’’ especially ‘‘B. The Law Controlling Arbitra- 
tion Between a Government and an Alien Corporation,’’ 34 Texas Law Review 259, 
269, 287 (December, 1955). 

81 Treaty of Friendship, Commerce and Navigation between the United States and 
Italy, T.I.A.S., No. 1965 (signed Feb. 2, 1948), Art. V; 79 U.N. Treaty Series 171; 
see generally, R. R. Wilson, ‘‘ Natural-Resources Provisions in United States Commercial 
Treaties,’’ 48 A.J.I.L. 355 (July, 1954). 

82See H. Shawcross, ‘‘Some Problems of Nationalisation in International Law,’’ 
International Bar Association, 5th Conference, Monte Carlo, 1954, pp. 14, 21. 

88 See, for example, T.I.A.S., No. 3086 (Sept. 1, 1954). 
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of international law, such intervention will not automatically follow.** 
It is thus appropriate to be precise in describing in the draft paragraph 
the different types of agreements that implicitly or explicitly contain the 
agreed terms under which a private investor entered a capital-importing 
country. 

One principle of international law which might well be mentioned 
specifically in any draft paragraph is the right to adequate, prompt and 
effective compensation for those whose property is taken by the unilateral 
act of a government. It is beyond the scope of this article to examine the 
elements that constitute such compensation. Some of them are described 
in the commercial treaties noted above. It cannot be said that a formula 
such as the value of the investment plus prospective profits is adequate. 

The right to compensation as an established principle of international 
law was formulated by the Department of State in a note to the then 
Government of Guatemala concerning the taking of certain real property 
of the United Fruit Company: 

Just compensation may be defined as that compensation which, as 
indicated in the previous Aide-Memoire of the United States on the 
present subject, is ‘‘prompt,’’ is ‘‘adequate,’’ and is ‘‘effective’’— 
otherwise the payment is not ‘‘just.’’ 


The obligation of a state imposed by international law to pay just 
or fair compensation at the time of taking of property of foreigners 
cannot be abrogated from the international standpoint by local legisla- 
tion. If the contrary were true, states seeking to avoid the necessity 
of making payment for property expropriated from foreign nationals 
could avoid all pecuniary responsibility simply by changing their 
local law. Every international obligation could thus be wiped off the 
books. But international law cannot thus be flouted. Membership in 
the family of nations imposes international obligations.** 


Presumably an Assembly resolution that contains an article on self- 
determination, as drafted by the Third Committee, would be admissible as 
evidence before an international arbitration tribunal or before the Inter- 
national Court itself. The resolution would be evidence of a formal act 
of the General Assembly and, arguably, it could also be treated as some 
evidence of state practice.** Similarly, if an Assembly resolution were 
adopted recommending a commission to survey and suggest possible 
measures for strengthening the so-called right of economic self-determina- 
tion, that also would be admissible as evidence that such a right exists 
and is being implemented by the United Nations. Yet, from the point of 
view of the capital-exporting states, such resolution, which presumably 


84M. Domke, ‘‘The Settlement of International Disputes,’’ an address to Interna- 
tional Investment Law Conference, American Society of International Law, Wash- 
ington, D. C., Feb. 24, 1956. See Shawcross, supra, note 32. 

8529 Dept. of State Bulletin 359, 360 (Sept. 14, 1953). See also Seidl-Hohen- 
veldern, ‘‘Vélkerrechtswedrige Staatliche Eigentumseingriffe und deren Folgen,’’ 53 
Die Friedens-Warte 1 (1955). This writer, while considering this a correct statement 
of this principle, expresses doubts as to its future application in practice (p. 9). 

36 1.C.J. Statute, Art. 38 (1) b. 
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they had voted against, would be entirely silent on the important consider- 
ations of law and economics which qualify the exercise of the power of 
states to expropriate property. 

The weight which an international tribunal may, in the future, give an 
Assembly resolution is likely to be increased in the light of the recent 
concurring opinion of Judge Hersch Lauterpacht in the South-West 
Africa—Voting Procedure, Advisory Opinion of June 7, 1955.57 The 
Court was dealing with an application of the question whether General 
Assembly resolutions adopted by a two-thirds majority vote conform to 
and therefore have substantially the same status as the procedure followed 
by the Council of the League of Nations, where resolutions had to be 
adopted by unanimous vote. Judge Lauterpacht discussed at some length 
the nature and effect of General Assembly resolutions. After restating 
the principle that they are not legally binding upon Members of the 
United Nations (except in certain organizational matters such as elections), 
he went on to say: 

Whatever may be the content of the recommendation and whatever 
may be the nature and the circumstances of the majority by which it 
has been reached, it is nevertheless a legal act of the principal organ 
of the United Nations which Members of the United Nations are under 
a duty to treat with a degree of respect appropriate to a Resolution 
of the General Assembly. (p. 120.) 


Judge Lauterpacht emphasized the importance of not allowing this princi- 
ple that Assembly resolutions are without legally binding effect to obscure 


their importance and weight in international transactions. In this con- 
nection he said: 

It would be wholly inconsistent with sound principles of interpre- 
tation as well as with highest international interest, which can never 
be legally irrelevant, to reduce the value of the Resolutions of the 
General Assembly—one of the principal instrumentalities of the forma- 
tion of the collective will and judgment of the community of nations 
represented by the United Nations—and to treat them, for the purpose 
of this Opinion and otherwise, as nominal, insignificant and having 
no claim to influence the conduct of the Members. International in- 
terest demands that no judicial support, however indirect, be given 
to any such conception of the Resolutions of the General Assembly as 
being of no consequence. (p. 122.) 


This approach underlines the importance of the procedure finally 
adopted by the United States delegate in the Third Committee of making 
the record clear as to the nature of the United States objections to the 
proposals under discussion. If a resolution containing these proposals was 
to be submitted to an international tribunal in the course of a proceeding 
involving a taking of private property, then the capital-exporting country 
or private parties whose property was involved might well want to rely 
on the record of the debates and also on the composition of the majority 
voting in favor of the resolution, and the minority opposed. A separate 
question would arise about whether such evidence would properly be ac- 


87 [1955] L.C.J. Reports 67 at 120, 122. 
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ceptable once the resolution itself had been submitted. Objection might be 
raised by the tribunal to receiving such material upon the ground that it 
constitutes ‘‘travaux préparatotires,’’ and therefore not to be considered 
unless the court finds an ambiguity in the resolution which requires inter- 
pretation. 

If the draft section adopted by the Third Committee is measured against 
the background of general principles of international law, modern com- 
mercial treaties, concession agreements and the entire philosophy which the 
General Assembly itself has approved dealing with the importance of 
private capital for the development of underdeveloped countries, then this 
section is lacking in clarity and precision. 

The United States delegate appropriately suggested that such a section 
should provide that control by a state over its natural resources should be 
‘*consistent with international economic cooperation for the development 
of underdeveloped countries.’’ This complicated jargon apparently refers 
to attempts made in the Economie and Social Council and the General 
Assembly at formulating the economic elements that make up a fair in- 
vestment policy both for capital-exporting and capital-importing countries. 
The Assembly attempted this in its resolution of December 11, 1954. After 
recommending steps by each group of states, it recommended that both 


groups should, where appropriate, 


take such other steps as may be feasible and mutually acceptable to 
stimulate the flow of capital to under-developed countries and more 
especially to: (a) negotiate appropriate treaties, agreements, or other 
arrangements; (b) negotiate treaties on double taxation; (c) negotiate 
agreements, if consistent with national = providing for the insura- 
bility of certain non-business risks; 
In thus defining some of the elements of a satisfactory investment climate, 
this resolution touched upon various of the matters discussed above. It 
is therefore well to incorporate by reference this approach of the Assembly. 
The draft section, as adopted by the Third Committee in 1955, does not 
afford due consideration to these same tests previously recommended by the 


Assembly. 
V. ConcLusions 


When the General Assembly returns to this subject in the fall of 1956, 
the capital-exporting countries, and particularly the United States, would 
do well to build on their previous approach and seek an analysis and formu- 
lation of the meaning of the concept of permanent sovereignty over natural 
wealth and resources. There could then be a general consideration of the 
specific terms under which a state is willing to invite the investment of pri- 
vate capital, the terms on which it is willing to live with such capital, and 
a formulation of the state’s sovereign power to terminate such a relation- 
ship. 

With the General Assembly almost equally divided on the wisdom and 
meaning of the draft article on economic self-determination, it is obviously 


88 General Assembly Res. 824 (IX), Dec. 11, 1954. 
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premature to rely on that article as a definition and attempt an action 
program. There are advantages in a further detailed and dispassionate 
analysis as suggested by Secretary General Hammarskjéld as well as by the 
United States’ sponsored proposal. 

A paragraph in the Human Rights Covenants on permanent sovereignty 
over natural wealth and resources should not only attempt to formulate the 
principle of a state’s power of control, but also cover the various considera- 
tions mentioned above. Reference to international law, which is partly in 
the developmental stage in this field, does not constitute the automatic 
invocation of a due process clause. Such a paragraph should contain at 
least the following elements: 

A state has the power to control and use its natural wealth and resources. 
It may thus enter into binding agreements for the development of its 
natural wealth and resources. In the exercise of this power, it is obligated 
to act in accordance with recognized principles of international law as well 
as international agreements and with due regard for existing legal rights 
or interests, with adequate, prompt and effective compensation as one 
remedy, if the exercise of the power impairs them. 

Such a formulation is essential to a measure of understanding among 
states exporting and importing capital. Whether or not a majority of the 
Assembly places an article on self-determination in the Draft Human 
Rights Covenants, applicable to the taking of private property, it is wise 
to insure this minimum certainty of meaning of its legal implications.* 


*The foregoing article was completed before the Suez Canal case arose. 
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THE FOREIGN CLAIMS SETTLEMENT COMMISSION AND 
JUDICIAL REVIEW 


By G. CorERPER 


Of the District of Columbia Bar 


INTRODUCTION 


After World War II many Eastern European governments began pro- 
grams of nationalization in which they took virtually all the private 
property of foreigners. Under the conditions prevailing it was quite 
obvious that American nationals would not be able to obtain compensation 
for the properties taken through local remedies. It thus became necessary 
for the Department of State to commence negotiations with these various — 
governments with the object of obtaining some compensation for the 
properties so taken. Very little headway was made in such negotiations 
and the only practical device available was the economic counter-measure 
of blocking the assets of those foreign governments which were located in 
the United States. Such blocked assets could be appropriated (‘‘vested’’) 
where the property involved could be classified as ‘‘enemy’’ property. 
However, the blocking was purely a delaying tactic where the foreign 
government was not an ‘‘enemy’’ during World War II. The Govern- 
ment of Yugoslavia was in the latter category. It had certain gold bullion 
and certain other assets in the amount of $47,000,000, held by the Fed- 
eral Reserve Bank in New York. Such assets were blocked pending some 
sort of settlement agreement. On July 19, 1948, after over a year of ne- 
gotiation, an executive agreement between the United States and the Fed- 
eral People’s Republic of Yugoslavia was concluded and the Yugoslav 
assets were unblocked. 

That agreement? provided that the Government of Yugoslavia would 
pay the Government of the United States $17,000,000.00 in full settlement 
and discharge of all claims of the Government of the United States and of 
its nationals ‘‘on account of the nationalization and other taking by Yugo- 
slavia of property and of rights and interests in and with respect to prop- 
erty, which occurred between September 1, 1939 and the date thereof.”’ 
The agreement also defined ‘‘nationals’’ and provided for the establishment 
of an ‘‘agency’’ by the Government of the United States to ‘‘adjudicate”’ 
claims under the agreement. The Government of Yugoslavia was allowed 
to file briefs as amicus curiae upon consent of the ‘‘agency,’’ and the de- 

1 For general background see Settlement of Claims by the Foreign Claims Settlement 
Commission of the United States and Its Predecessors from September 14, 1949 to 
March 31, 1955 (U. S. Government Printing Office, 1956); Z. R. Rode, ‘‘The Inter- 
national Claims Commission of the United States,’’ 47 A.J.I.L. 615 (1953); Hearings 
on H.R. 4406 before the Committee on Foreign Affairs, House of Representatives, 81st 
Cong., Ist Sess. (1949) ; Senate Report No. 800, 81st Cong., 2nd Sess. (1949). 

262 Stat. (3) 2658, T.I.A.S., No. 1803. 
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terminations of the ‘‘agency’’ with respect to the validity or amounts of 
individual claims were to ‘‘be final and binding.’’ The funds were to be 
distributed in accordance with methods adopted by the Government of the 
United States, and ‘‘If, upon adjudication ... the sum of $17,000,000 

. Is in excess of the total sum of the claims determined to be valid . . . 
such excess amount’’ is to be returned to the Government of Yugoslavia. 

Pursuant to the request of the Secretary of State, the Congress enacted 
the International Claims Settlement Act of 1949 establishing the ‘‘agency,’’ 
namely, the International Claims Commission of the United States.* The 
provisions of the Act clearly implemented the provisions of the executive 
agreement and in no way were inconsistent with the agreement. Spe- 
cifically, the Act provided that the action of the ‘‘agency’’ was ‘‘final 
and conclusive’’ and ‘‘not subject to review ...by any Court by 
mandamus or otherwise.’’ 

The legislative history indicated a concern for consistency with the agree- 
ment.‘ At the hearings, proposed amendments to the Act, which would 
have violated the agreement, were defeated.’ Further respect for the over- 
riding provisions of the executive agreement was revealed by the following 
remarks of Congressman Ribicoff : 


. . . the actions under review in this procedure are not actions of the 
United States Government. They are actions of the Yugoslav Govern- 
ment. They are being subjected to review by an executive agency 
of the United States. This is appropriate in that this whole pro- 
cedure stems from the general power of the Executive in the field 
of foreign relations. That such power extends to the settlement of 


claims is a constitutional fact which has not been successfully chal- 
lenged in the courts. The Executive has negotiated an agreement 
whereunder Yugoslavia has conceded redress. It remains only to ap- 
portion the benefits among the claimants. Congress is being called 
upon to establish the agency, since none is available within the execu- 
tive establishment. The agency should be required to give due notice 
and hearing. The bill provides that. It extends every reasonable 
guaranty that the rights of the claimants shall not be ignored and that 
every interested party will have his day in court. But the further 
requirement that the courts should be empowered to intervene in the 
field of the Commission’s discretion is not germane to this settlement. 
The actions under review will be inherently the actions of another 
government, made susceptible of review by any agency of our Gov- 
ernment through the agreement of Yugoslavia or other governments 
which may make subsequent agreements. They are not actions arising 
out of the laws of the United States, and therefore do not come within 
the purview of the constitutional requirements regarding the authority 
of the courts.® 


$64 Stat. 13, 22 U.S.C.A. $§ 1622-1627. The function and jurisdiction of that Com- 
mission were later transferred to the Foreign Claims Settlement Commission. Re- 
organization Plan No. 1 of 1954, effective July 1, 1954, 19 Fed. Reg. 3985, 22 U.S.C.A. 
§ 1622 note. For the details of the Act and its application see Rode, loc. cit. 615. 

*Senate Report No. 800, op. cit. 

5 Hearings before a Subcommittee of the Committee on Foreign Relations, Appendix 
2, U. S. Senate, 8lst Cong., 1st Sess., on 8.1074. 

®95 Cong. Rec. 8840. 
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THE PROCESSING OF CLAIMS AND THE DE Vecvar CASE 


The Commission completed the processing of claims on December 31, 
1954, and made awards on 876 claims amounting to $18,817,904.89, ex- 
elusive of interest.?. Thus the $17,000,000.00 Yugoslav Fund was able to 
pay approximately 89% of the awards. Some payments have been made 
by the Secretary of the Treasury. However, approximately 40% of the 
fund was held in abeyance pending the outcome of litigation * seeking to 
compel reconsideration of a decision of the Commission denying the claim- 
ant a share in the fund, a result which Congress clearly intended to avoid. 

In the De Vegvar claim® the Commission found that the claimant’s 
property had been taken on a date prior to the time when claimant became 
a naturalized citizen of the United States, and accordingly denied the 
claim. Claimant brought suit in the form of a complaint for injunction 
in the United States District Court for the District of Columbia against 
the members of the Foreign Claims Settlement Commission, seeking to 
compel reconsideration of the Commission’s decision. The Secretary of 
the Treasury was also made a party defendant, and it was asked that 
he be enjoined and restrained from paying the amounts of the other 
awards of the Commission, as this would so reduce the fund that this 
claimant could not be paid. On June 13, 1955, the United States District 
Court for the District of Columbia granted defendants’ motion to dismiss, 
stating that it was ‘‘without jurisdiction of the subject matter.’’ On July 
1, 1955, all claimants were notified that the Secretary of the Treasury 
proposed to make distribution commencing July 15, 1955. Thereupon, 
appellant filed an application with the United States Court of Appeals 
for the District of Columbia requesting that the Secretary of the Treasury 
be temporarily enjoined pending the final determination of the action and 
subsequently filed a notice of appeal. By order dated July 20, 1955, the 
Court of Appeals temporarily enjoined the Secretary of the Treasury 
from making payments out of the Fund which would reduce it to a sum 
less than $5,885,848.04 (the amount of appellant’s claim). On appeal, 
claimant contended that the Commission’s failure to give consideration 
to certain Yugoslav statutory law was a failure to exercise the jurisdiction 
conferred upon it and that the refusal of the Commission to receive evi- 
dence offered by her was a failure to apply the required standard of inter- 
national law, and was an arbitrary act in excess of the jurisdiction of the 
Commission. 

The Court held, assuming the alleged errors had been made, that they 
were ‘‘not grounds for judicial intervention in the face of the congressional 
fiat that the Commission’s determination shall be free of judicial review,”’ 
and ‘‘for the reasons given’’ affirmed the District Court. However, it 
kept in force its injunctive order until its mandate issued. The appellant 


7G.P.0. Publication, op. cit. supra, note 1. 

8 De Vegvar v. Gillilland, 97 U. 8. App. D. C. —, 228 F.2d 640 (1955). Petition for 
Writ of Certiorari filed in the U. 8. Supreme Ct. on Jan. 30, 1956, denied March 26, 1956. 

®See Final Decision of the Foreign Claims Settlement Commission in Claim No. 
Y-1275, Decision No. 1460. 
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then appealed to the Supreme Court on a writ of certiorari. On March 
26, 1956, the Supreme Court denied this writ. On March 31, 1956, the 
Court of Appeals issued its mandate to the District Court dissolving its 
injunction, thus freeing the Secretary of the Treasury to make distribu- 
tion of the Fund. 

Thus the actual distribution of the Fund, which would have commenced 
shortly after December 31, 1954, was held in abeyance because of litigation 
until March 31, 1956. 


AN ANALYSIS OF THE DE VEGVAR CASE IN THE 
Lieut oF Past PRECEDENTS 


The Court of Appeals granted the appellant’s motion for a restraining 
order ‘‘solely for the purpose of preserving [its] . . . jurisdiction.’’ In 
its decision the court stated: 


No doubt the provisions of Section 4(h) do? not bar certain types of 


judicial action. 


The Government also urges that, apart from the statute, the courts 
should deny judicial review of the matters complained of. The crea- 
tion and distribution of the Fund, it says, were within the realm of 
foreign affairs: the citizen obtained only such status for his claim as 
his government succeeded in obtaining for him and decided to give 
him. The Government urges that such settlements of international 
claims—absent clear congressional intent to the contrary—give rise to 
no rights of judicial review, citing Z. @ F. Assets Realization Corpora- 
tion v. Hull, 1941, 311 U. S. 470, 61 S. Ct. 351, 85 L. Ed. 288. We 
need not, for present purposes, pass on this contention." 

The court’s position appears to follow the precedent set by the majority 
opinion of the Supreme Court in the Z. & F. case, where it reviewed an 
earlier decision of this same Court of Appeals.’? 

In the Z. & F. case the appellants had received awards from the Mixed 
Claims Commission established pursuant to an executive agreement * 
between the United States and Germany. They sought judicial review, 
alleging that subsequent awards of the Commission were null and void and 
that the payment of such awards would unlawfully deplete the Fund 
established by statute ** from which all awards were to be paid to such 
an extent that appellants would not receive their lawful pro rata share. 

In a lengthy opinion refusing jurisdiction, the Court of Appeals pointed 
out that, notwithstanding the broad grant of judicial power under Article 
III * of the Constitution, controversies arising out of international agree- 

10 See page 869 supra. 

11A careful study of the majority opinion in the Z. & F. case does not necessarily 
substantiate the Government’s contention, but see the concurring opinion. 

12Z. & F. Assets Realization Corporation v. Hull, 114 F.2d 464, 72 App. D. C. 234 
(1940), 13 42 Stat. 2200. 

1445 Stat. 254. 

15‘*The judicial power shall extend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, and Treaties made, or which shall be 
made, under their Authority.’’ 
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ments ‘‘are political in nature’’ and ‘‘not subject to judicial determina- 
tion,’’ and ‘‘the courts should do no act which, directly or indirectly, 
would embarrass the government in conducting its international affairs.’’ 
The court affirmed the District Court decision that it was ‘‘ without jurisdic- 
tion to review the action of the Mixed Claims Commission.’’ ** 

Without reversing the Court of Appeals, the Supreme Court stated that 
certain preliminary questions were ‘‘appropriate for judicial considera- 
tion’’ and that the answer to these questions was ‘‘determinative of the 
whole case.’’ It thus took jurisdiction if only for a limited purpose 
and affirmed the appellants’ standing to complain of an unlawful de- 
pletion of a fund established by statute,*7 comparing Houston v. Ormes, 
252 U. S. 469, 40 S.Ct. 369 (1919), and Mellon v. Orinoco Iron Co., 266 
U. S. 121, 45 §.Ct. 53 (1924),** and further pointed out that appellants 
were bound by the terms of the statute and could not challenge payments 
for which it provided. 

The court, thus avoiding an ostensible review of the awards of the 
Commission, proceeded to consider the effect to be given, under the terms 
of the statute, to the actions of the Secretary of State in certifying the 


awards.’® The court stated: 


We find no basis for concluding that the Secretary of State in certify- 
ing the awards did not act after due deliberation or fail to express 
his considerate judgment, as we think the statute contemplated 


and found that the certification of the Secretary of State was conclusive. 

In summary, the majority felt the appellant’s complaint of unlawful 
depletion was ground for its taking jurisdiction, at least to determine the 
validity of such complaint under the provisions of the statute. Thus it 
proceeded to review the activities of the Secretary of State, finding that he 
acted with ‘‘due deliberation’’ and ‘‘considerate judgment’’ implying 
that, had he not so acted, they could have reversed his certification. 

In a concurring opinion Justices Black and Douglas disagreed with 
the reasoning of the majority. They believed that 


the certification of the Secretary of State must be deemed final and 
conclusive in the courts, not because the conduct of the Secretary and 
the Commission preceding certification meets approval of the courts, 
but because power to make final determination rests with the political 
departments of government alone. 


16 The District Court took the same position in the De Vegvar case as did the Govern- 
ment. See pages 870 and 871 supra. 

11 This same argument was made by Mrs. De Vegvar which resulted in a restraining 
order. See page 870 supra. 

18 The lower courts distinguished the Houston and Mellon cases from the Z. & F. case, 
in that those cases did not involve the validity of an award, but rather a judicial 
determination of its ownership or distribution. 

19 Sec. 2 of the Settlement of War Claims Act of 1928 (45 Stat. 254) provided that 
the Secretary of State shall ‘‘certify to the Secretary of the Treasury the awards of 
the Mixed Claims Commission,’’ thus placing the responsibility for executing the final 
determination of the Commission in the Secretary of State. The related provision of the 
International Claims Settlement Act of 1949 provides that the Commission itself make 


the certification. 
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Furthermore, they felt that the jurisdiction based on the appellant’s right 
to challenge payments to other claimants by reason of the statutory estab- 
lishment of the fund was ill founded. 

A review of the Mellon and Houston cases will reveal the extent to 
which the majority in the Z. & F. case have stretched the principles ex- 
pressed in those cases. The Mellon case arose out of an indemnity re- 
ceived from Venezuela by the Secretary of State in satisfaction of claims 
of the Orinoco Company, Limited, and its predecessors in interest. 
Appellee was the lessee of Orinoco Company, Limited. In accordance 
with the Act of February 27, 1896 (29 Stat. 32),?° the Secretary of State 
paid this indenmity into the Treasury. Subsequently a conflict arose 
between Orinoco Company, Limited, one of the claimants, and its lessee 
as to the latter’s interest in its award. The Department of State an- 
nounced the policy that ‘‘The awards are distributed among the original 
claimants’’ and that all other ‘‘parties who allege claims against the fund 
itself . . . are in accordance with the uniform rule and practice of the 
department remitted to the courts for the enforcement of the rights of 
which they consider themselves possessed.’’ The Secretary of State pro- 
ceeded to certify the award to Orinoco Company, Limited, and other 
awards, to the Secretary of the Treasury in accordance with the above- 
mentioned Act. Appellee then filed a bill in the Supreme Court of the 
District of Columbia to restrain the Secretary of the Treasury from dis- 
tributing the award to Orinoco Company, Limited, until his interests were 
settled in court. Such restraining order was granted and the Supreme 
Court affirmed citing the Houston case as controlling, as follows: 


. one who has an equitable right in the [award] ... may have 
relief against the officials of the Treasury through a mandatory writ 
of injunction. . . . The practice of bringing suits in equity for this 
purpose is well established in the courts of the District. 


Thus the Mellon and Houston cases merely substantiated the proposition 
laid down by J. Reuben Clark, as Solicitor for the Department of State 
in his opinion regarding Distribution of the Alsop Award (1912),** to the 
effect that there are two distinct stages in adjusting international claims: 
the first, consisting of ‘‘the determination of the validity and amount of 
the claim’’ which ‘‘is governed by, and must be conducted in accordance 
with, the rules and principles of international law’’; and the second, 
being ‘‘the distribution of the award among those entitled to receive it,’’ 
including ‘‘those who have secondary or derivative rights,’’ which is 
governed by ‘‘municipal law.’’ [Emphasis supplied.] 


20 Presently 31 U.S.C.A. § 547: 
“‘All moneys received by the Secretary of State from foreign governments and other 
sources, in trust for citizens of the United States or others, shall be deposited and 
covered into the Treasury. 
“‘The Secretary of State shall determine the amounts due claimants, respectively, from 
each of such trust funds, and certify the same to the Secretary of the Treasury, who 
shall, upon the presentation of the certificates of the Secretary of State, pay the amounts 
80 found to be due.’’ 

*15 Hackworth, Digest of International Law 763; 7 A.J.I.L. 382 (1913). 
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This same determination was laid down much earlier by Justice Story 
in Comegys and Pettit v. Vasse, 1 Pet. 193 (1828), as follows: 


A rejected claim cannot be brought again under review, in any 
judicial tribunal; an amount once fixed, is a final ascertainment of the 


damages or injury. 
* 


The validity and amount of the claim being once ascertained by their 
award, the fund might well be permitted to pass into the hands of any 
claimant; and his own rights, as well as those of all others, who as- 
serted a title to the fund, be left to the ordinary course of judicial 
proceedings in the established courts, where redress could be ad- 
ministered according to the nature and extent of the rights or 
equities of all the parties. 


Quite clearly the Mellon and Houston cases did not concern themselves 
with the validity of the award, but merely with its distribution. As 
stated in the Nicholas Marmaras case (United States v. Turkey) : 


The decision in Mellon v. Orinoco Iron Company, 266 U. S. 121, should 
probably not be construed properly to hold that a court of this country 
can set aside the award of an international tribunal or the action of 
the Secretary of State in certifying to the Secretary of the Treasury 
the amount due to a claimant. The decision may perhaps be con- 
strued to mean that an American court of equity applying equity 
jurisprudence obtaining in the United States, can impress a trust 
on a sum of money awarded in favor of a claimant whose case was 
espoused by the Government of the United States and in that way 
act to prevent payment of a sum awarded in favor of the claimant.” 


Neither the Supreme Court in the Z. & F. case nor the Court of Appeals 
in the De Vegvar case were dealing with ‘‘secondary’’ or ‘‘derivative’’ 
interests. Rather they were both dealing with ‘‘primary’’ interests of 
‘*elaimants,’’ which interests are not subject to municipal law. 

The Supreme Court in the Z. & F. case implied, although it did not hold, 
it could, under certain conditions, set aside the action of the Secretary 
of State in certifying the awards. It applied the reasoning in the Mellon 
case, involving a ‘‘derivative’’ interest in an award, to a case involving 
a ‘‘primary”’ interest attacking the validity of an award. The court in 
effect said that any ‘‘claimant’’ who had received an award and who was 
fearful that his share of the fund would be depleted if another award 
was distributed, could ask the court to impress a trust on the other 
award, and that the court would impress such a trust until it determined 
that the distribution of the other award was warranted. It is submitted 
that such action by the courts is proper where the conflict involves 
‘*secondary’’ or ‘‘derivative’’ interests, but is completely without merit 
and unjust where, in the case of ‘‘primary’’ interests, the court could 
take no remedial action under any circumstances because it could not 
properly take jurisdiction. Thus the only justification for the Supreme 
Court’s action in the Z. & F. case for holding up the distribution of other 
awards was the underlying implication of the majority that, under certain 


22 Nielsen’s Opinions and Report (1937) 473, 480-481; 5 Hackworth, op. cit. 775. 
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circumstances, it could have set aside the award of the international 
tribunal or the certification of the Secretary of State. It was this under- 
lying implication with which the concurring justices were in disagreement. 

The Court of Appeals in the De Vegvar case not only implied that it 
could, under certain conditions, set aside the award of the ‘‘adjudicating 
agency,’’ but it reviewed the award of the agency with that possibility 
in mind. In that case it followed and even expanded the precedent 
set by the Supreme Court in the Z. & F. case.** Moreover, it expanded 
the ‘‘impressed trust’’ idea out of all proportion. It did not merely say 
that any one of several claimants (each of whom had received an award 
and was a holder of a ‘‘primary’’ interest) could ask the court to impress 
a trust on other awards, but rather that even one whose claim had been 
rejected by the adjudicating agency and who held no interest could make 
such a request and the court would grant it ‘‘to preserve its jurisdiction.’’ 
Again, there is no justification for such action by the court unless it 
believed it had some right to review, which the Court of Appeals ap- 
parently did believe. Thus a person who filed a claim, even though it 
was rejected, was able to hold up and possibly upset the final determina- 
tion of the validity and distribution of the adjudicated awards—a result 
clearly contrary to the intention of Congress as revealed by the legislative 
history. 

Admittedly, in its review, the Court of Appeals found that the alleged 
errors were ‘‘not grounds for judicial intervention in the face of the 
congressional fiat that the Commission’s determination shall be free of 
judicial review.’’ Moreover, it was only reviewing for purposes of de- 
termining its jurisdiction. But once this limited review is permitted, there 
is “‘no logical point at which the door is to be closed to prevent a de novo 
review of nearly all questions.’’** Even this limited review, in the light 
of the statute and its legislative history, is another example of ‘‘clear 
judicial violation of clear legislative language.’’** It is even more than 
that—it is a violation of the executive agreement. 

Notwithstanding, the courts have generally been reluctant to consider 
themselves qualified to determine questions involving international agree- 
ments. In such cases they have denied jurisdiction in the only real way it 
can be denied. As stated in Ex Parte McCardle, 7 Wall. 506 (1808) : 


Without jurisdiction the Court cannot proceed at all in any cause. 
Jurisdiction is power to declare the law, and when it ceases to exist, 
the only function remaining to the Court is that of announcing the 
fact and dismissing the cause. 


This was the position taken by the District Court in the De Vegvar 
case, 


*3It has been argued that the Z. & F. case and De Vegvar case cannot be compared 
in that the latter had its basis in a mixed claims commission and the former in a 
domestic commission established by domestic legislation. The writer submits that this 
distinction is only one of many elements to consider in characterizing claims commis- 
sions. See page 877 infra. 

24See K. C. Davis, ‘‘Unreviewable Administrative Action,’’ 15 F.R.D. 411 (1954). 

Ibid. 
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INTERNATIONAL IMPLICATIONS 


One wonders why the Court of Appeals did not apply its reasoning 
in the Z. & F.”* case to the De Vegvar case. It is possible that it felt 
bound by the Supreme Court’s decision in the Z. & F. case. However, 
when Congress drafted the statute setting up the Foreign Claims Settle- 
ment Commission it was aware of the Z. & F. case and intentionally in- 
corporated provisions of finality into the statute regarding the findings of 
the Commission and the distributions of the Secretary of the Treasury 
in order to avoid the ‘‘review’’ results of that case.27 Thus the imple- 
menting legislation was significantly different so that the Court of Appeals 
did not have to consider itself bound by the Z. & F. case. 

It is more likely that the Court of Appeals did not consider the 
De Vegvar case as one involving international implications of the same 
magnitude as those involved in the Z. & F. case where it declined juris- 
diction. This is probably true insofar as there was actually no balance 
left for a reverter to Yugoslavia. But suppose there was a balance in the 
fund after all the awards had been paid. By executive agreement this 
balance was to be returned to Yugoslavia. Is it not conceivable that 
Yugoslavia could legally protest the delay of the return of such balance 
resulting from a judicial review in violation of the executive agreement? * 
Furthermore, is it not quite clear that she could legally protest a de- 
pletion of the balance of the fund resulting from an additional award 
allowed after judicial intervention? The dictum in the De Vegvar case 
indicates that the Court of Appeals conceived of certain cases where such 
judicial intervention was proper and could result in additional awards. 
Assuming such a case, it would follow that action by the courts ‘‘ would 
embarrass the government in conducting its international affairs,’’ would 
be ‘‘political in nature,’’ and would be contrary to traditional practice 
and international law.** Nevertheless, it is still not clear when the 
municipal courts will consider a matter sufficiently ‘‘ political in nature’’ 
to refuse jurisdiction. The De Vegvar case is no help in resolving this 
question. 

This is not to suggest that municipal courts challenge the principle, 
under international law, that an arbitral award is final unless the parties 
have otherwise agreed.*° The Supreme Court tacitly recognized this 
principle in La Abra Silver Mining Company v. United States, 175 U. §. 


26 See page 871 supra. 

27 See 95 Cong. Rec. 8845. The Act of 1928 involved in the Z. & F. case did not ex- 
pressly bar judicial review of decisions by the Commission or certification by the Seere- 
tary of State. 

28 Congress was mindful that Yugoslavia had voluntarily agreed to permit its liability 
on these claims, up to $17,000,000, to be fixed by an agency of the United States 
Government, but that at the same time it had by express provision limited its submission 
to that agency only and not to the action of United States courts. Moreover, Congrest 
respected this provision. 

29 See Comegys v. Vasse, supra; Mead v. U. 8., 9 Wall. 691, 76 U. S. 687 (1870). 

80 Brierly, The Law of Nations 254 (4th ed., Oxford: Clarendon Press). See also L. 
Oppenheim, International Law (rev. 7th ed., Appleton-Century-Crofts, 1948). 
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423 (1899), when it upheld the power of Congress to authorize a judicial 
review of an award allegedly obtained by fraud but only on the extreme 
grounds that Congress by legislation could abrogate a treaty, citing the 
Head Money Cases, thus admitting that Congress, even though it had the 
power, had no right, under international law, to authorize such review." 
But cases like De Vegvar indicate that municipal courts fail to consider 
the possibility of characterizing so-called domestic claims commissions, 1.e., 
the Foreign Claims Settlement Commission, as international tribunals to 
which the above principle of international law should be applied. Ad- 
mittedly such commissions are established by domestic legislation. How- 
ever, this fact alone should not determine their characterization. Rather, 
when confronted with a case like De Vegvar, a municipal court should 
first look to the substance of the executive agreement or compromis. This 
will reveal the ad hoc character of the tribunal, the extent of control of the 
parties to the dispute, the method of establishing the tribunal and se- 
lecting its personnel, the exact subject of the dispute, the jurisdiction of 
the tribunal, the procedures to be followed, the manner of defraying ex- 
penses, the law or rules to be applied, whether or not liability is admitted 
and the arbitrators’ task limited to determining the extent of damages, 
ete.** Only then can a municipal court make a rational determination as 
to the international character of the tribunal. 

The domestic claims commission is not an innovation.** Some writers 
have considered them as bodies distinct per se from international tri- 
bunals.** Others have considered them international tribunals.*° Few 
have based their characterization on a review of all the elements of the 
particular compromis concerned. 

A comparison of the Yugoslav Agreement ** with the Convention of 
November 19, 1941, between the United States of America and Mexico * 
will reveal the significant differences in the provisions of these respective 
agreements both of which were implemented by domestic legislation setting 
up a domestic commission. The Mexican Convention expressly stated in 
its preamble that it was not the basis for an international arbitration; it 
granted a lump sum with no possible reverter interest; and it made no 


81 The question of Congressional authority was not raised by Mexico, inasmuch as 
the judgment was favorable to her. But it would seem that the judgment would have 
no greater authority than that of any other judgment of a municipal court, and that 
Mexico would have been privileged to attack it if she had so desired. On this subject 
generally see Carlston, The Process of International Arbitration 60 (New York: Colum- 
bia University Press, 1946). 

82 Bishop, International Law 56 (New York: Prentice-Hall, Inc., 1953). 

88 For a general survey of these commissions see Wilson, ‘‘Some Aspects of the 
Jurisprudence of National Claims Commissions,’’ 36 A.J.I.L. 56 (1942); 6 Hackworth, 
op. cit. 142. 

%Ibid. See also Briggs, ‘‘The Settlement of Mexican Claims Act of 1942,’’ 37 
AJ.1.L. 222 (1943). 

85 Ralston, The Law and Procedure of International Tribunals 239 (Stanford, Calif.: 
Stanford Univ. Press, 1926); 6 Hackworth, op. cit. 549, 558; Ralston, International 
Arbitration from Athens to Locarno 239 (Stanford, Calif.: Stanford Univ. Press, 1929). 

8¢ See page 868 supra. 87 56 Stat. 1347. 
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provisions for the adjudication of claims. The Yugoslav Agreement, on 
the other hand, was intended to be an international arbitration of an 
inter-governmental problem, even if the limit of liability was set; there 
was a possible reverter of any balance of the lump sum; and the agreement 
made many provisions for an adjudicating agency, including the finality 
of its awards.** A comparison of the United Kingdom-Yugoslav Agree- 
ment with the United States-Yugoslavy Agreement also reveals important 
differences.*® 

Many more examples of international claims agreements with sig- 
nificantly different settlement provisions could be cited, all of which reveal 
the necessity for a fuller appreciation of the characterization of the under- 
lying adjudicating agency. Perhaps the emergence of the individual in 
this area of international law, as revealed by the procedure established 
under the Yugoslav Claims Agreement, requires the recognition of new 
considerations in the characterization of claims commissions.* Hence 
it would behoove the municipal cour‘*s to look, not only at the implementing 
legislation setting up domestic claims commissions but at the compromis 
itself to determine whether or not their intervention is internationally 
sound. Only if the courts recognize the international setting of such 
commissions can the executive department hope to negotiate lump-sum 
settlement agreements most favorable to the United States.* 


CoNCLUSION 
te 


The Court of Appeals in the De Vegvar case was aware of the ‘‘fi- 


nality’’ terms of the executive agreement or compromis and it recognized 
the legislative intent (explicit in the legislative history and the imple- 
menting statute) to prohibit any form of judicial review. Nevertheless, 


88 The fact that the two governments in the circumstances of the Yugoslav settlement 

deemed it more appropriate to provide for a domestic commission rather than a mixed 
tribunal is not in itself determinative of the status, international or otherwise, of the 
Commission. John Bassett Moore defined international arbitration as follows: 
‘*The process of adjudication by a tribunal appointed by the parties, whether its mem 
bership be national, bi-national or mixed, and whether previously constituted or named 
for the occasion, is technically known as arbitration, and the decision is commonly 
called an award.’’ (1 Moore, International Adjudications xxxiii.) 

89 See Drucker, ‘‘Compensation for Nationalized Property: The British Practice,’ 
49 A.J.I.L. 477 (1955). 

40 On this subject generally, see Jessup, ‘‘ Responsibility of States for Injuries to 
Individuals,’’ 46 Columbia Law Review 903 (1946). 

41 The Foreign Claims Settlement Commission was intended to be a permanent agency 
because it was anticipated that claims agreements similar to the agreement with 
Yugoslavia would be negotiated in the future. The Commission has processed the 
claims under the Panamanian Claims Convention of Oct. 11, 1950. It continued the 
processing of claims placed under its jurisdiction by the War Claims Act of 1948, 
as amended, and is presently processing claims against Bulgaria, Hungary, Rumania, 
Italy and Russia brought under its jurisdiction by *he amendment to the International 
Claims Settlement Act of 1949, as amended (69 Stat. 562). No agreements similar to 
the agreement made with Yugoslavia have as yet been negotiated. Quite clearly, the 
Commission is set up to take on various characteristics depending on the underlying 
compromis, if any, and the amendatory implementing legislation. 
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it imputed to itself the right of limited review to determine its jurisdiction 
and explicitly stated that under certain circumstances judicial intervention 
was appropriate. Thus there is a clear conflict between the legislative 
intent to carry out the terms of the compromis and the judiciary’s intent 
to grant review wherever the circumstances are deemed to justify it. 
Such conflicts could make a foreign government reluctant to enter a 
lump-sum settlement agreement. If future agreements similar to the 
Yugoslav Agreement are to be negotiated, this conflict must be resolved. 
This could be accomplished if the municipal courts properly understood 
the international law of claims and were apprised of the fact that domestic 
commissions may have the characteristics of international tribunals with 
exclusive jurisdiction, if such was the intent of the compromis under 
which they were established. If the municipal courts refuse to be cog- 
nizant of this possibility, then the only way to avoid their review is to 
provide that the Commission’s decisions and grounds thereof should not be 
rendered in writing.*? If this is necessitated, the development of inter- 
national law in this area will be retarded and the negotiation of lump-sum 
settlements will be less flexible and less likely. 


42 This was done by the Foreign Compensation Commission in the United Kingdom 
for this very reason; that is, to avoid the possibility of challenging ‘‘final’’ decisions 
in the courts. See Drucker, loc. cit. at 482. This procedure is possible in the United 
States under 31 U.S.C.A. §547. See note 20 supra. This provision of the Code is 
still in effect but has been superseded by the International Claims Settlement Act for 
the specific purpose of handling so-called ‘‘Funds’’ received pursuant to lump-sum 
settlement agreements or otherwise. 
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THE NATURE AND SCOPE OF THE 
ARMISTICE AGREEMENT * 


By CoLtonet Howarp §. Levie, U.S.A. 


Chief, International Affairs Division, JAG Office, Department of the Army 


I. INTRODUCTION 


For many centuries the armistice agreement has been the method most 
frequently employed to bring about a cessation of hostilities in interna- 
tional conflict, particularly where the opposing belligerents have reached 
what might be termed a stalemate. This practice has not only continued 
but has probably increased, during the present century. 

The first World War ended in an extended series of so-called armistice 
agreements.* During the twenty-one years which elapsed before the out- 
break of the second World War there were really only two such agree- 
ments of any historical importance: that entered into in Shanghai on May 
5, 1932, which brought about a cessation of hostilities in the Sino-Japanese 
conflict of that period ; ? and that entered into at Buenos Aires on June 12, 
1935, which ended hostilities between Bolivia and Paraguay over the Gran 
Chaco.* 

The second World War also ended in an extended series of so-called 
armistice agreements; * and in the comparatively short period of time since 
then, there have already been no less than ten major general armistice 


agreements concluded by belligerents.© This increased importance in 


* The views contained herein are those of the writer and are not to be construed as 
official or as reflecting those of the Department of the Army. 

1 All of these agreements may be found in Maurice, The Armistices of 1918, Ap- 
pendices (London, 1943). They are referred to in the text as ‘‘so-called armistice 
agreements’’ because each one was actually what one author has called a ‘‘capitu- 
latory armistice, in which the victor imposes upon the vanquished conditions which are 
normally reserved for the treaty of peace.’’ Burgos, Nociones de Derecho de Guerra 
144 (Madrid, 1955). 

2U. 8. Foreign Relations, Japan: 1931-1941 (Washington, 1943), Vol. I, p. 217. 

8U. S. Foreign Relations, The American Republics: 1935 (Washington, 1953), Vol. 
IV, p. 73. This was termed a ‘‘ Peace Protocol’’ and, in many respects, went beyond 
the normal scope of even a modern armistice. Neither of these two armistice agree- 
ments had any particular significance in the development of the general armistice as 
an important war convention. 

4 See comment in note 1 above. These agreements may be found in 39 A.J.I.L. Supp. 
(1945) 88 (Rumania); 93 (Bulgaria); and 97 (Hungary); 40 ibid. 1 (1946) (two 
with Italy). A number of other such agreements were entered into during the course 
of the war (Finland-U.S.8.R., 34 ibid 127 (1940); France-Germany, 34 ibid 173 
(1940); France-Italy, 34 ibid. 178 (1940), ete.). The surrenders of Germany on 
May 7, 1945 (Exec. Agr. Ser., No. 502), and of Japan on Sept. 2, 1945 (Exec. Agr. 
Ser., No. 493) do not fall within this category. See Zemanek, ‘‘Unconditional Sur- 
render and International Law,’’ in 26 The Annual, Journal of the A.A.A. 29 (1956). 

5 The Renville Truce Agreement (Netherlands—Indonesia), U.N. Doe. 8/649, Jan. 17, 
1948; Resolution for a Cease-fire Order and Truce Agreement (India-Pakistan), U.N. 
Doc. 8/995, Sept. 13, 1948; the four Israeli-Arab General Armistice Agreements: 
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modern practice of the general armistice as an instrument leading to the 
restoration of peace has resulted in it having been likened to the prelim- 
inaries of peace * (which it has, in fact, practically superseded), and even 
to a definitive treaty of peace.’ Under the circumstances, it appears ap- 
propriate to review the history and development of the general armistice 
as a major international convention concerned with the non-hostile relations 
of belligerents, as well as to determine its present status under international 
law.® 
II. GENERAL Discussion 


What is the nature of a general armistice agreement, the war convention 
which has properly been termed ‘‘the most important and most frequently 
reached agreement between belligerents’’?® A general armistice is an 
agreement between belligerents which results in a complete cessation of all 
hostilities for a specified period of time, usually of some considerable dura- 
tion, or for an indeterminate period. It applies to all of the forces of the 
opposing belligerents, wherever they may be located. It may have a 
political and economic, as well as a military, character.’° 

This definition, while adequate to describe the nature of a general 
armistice, necessarily omits many peripheral but nevertheless important 
facets of the term defined, facets which it is essential should be borne in 
mind in any searching analysis of the problem. What is the legal basis 
of the general armistice? How does it come into being? Does it create 
a new juridical status between the belligerents? These are but a few 
of the more important of the many questions relating to this problem. 


As has already been noted, the armistice is a war convention. By defi- 
nition a convention is an agreement; it is a contract; it is consensual. 
That this is all true of an armistice is fully established by reference to 


U.N. Doe. 8/1264/Rev. 1, Feb. 23, 1949 (Egypt); U. N. Doe. 8/1296/Rev. 1, March 23, 
1949 (Lebanon); U.N. Doc. 8/1302/Rev. 1, April 3, 1949 (Jordan); and U.N. Doe. 
8/1353/Rev. 1, July 20, 1949 (Syria); the Korean Armistice Agreement, U.N. Doe. 
8/3079, Aug. 7, 1953; and the three Agreements on the Cessation of Hostilities in 
Indochina: IC/42/Rev. 2, July 20, 1954 (Viet-Nam); IC/51/Rev. 1, July 20, 1954 
(Laos); and IC/52, July 21, 1954 (Cambodia). The Korean Armistice Agreement 
may also be found in 47 A.J.I.L. Supp. 186 (1953), and the three Indochinese agree- 
ments in Report on Indochina, U. S. Senate Committee on Foreign Relations, 83d Cong., 
2d Sess., 1954, Committee Print, pp. 16-41. 

¢Rosenne, Israel’s Armistice Agreements with the Arab States 27 (Tel Aviv, 
1951); Zemanek, loc. cit. 30. 

7 Phleger, Proceedings of Annual Meeting of the American Society of International 
Law, 1955, p. 98; Sibert, ‘‘L’armistice dans le droit des gens,’’ in 40 Revue générale 
de droit international public 714 (1933). 

8 While any review of the historical development of the general armistice will necessi- 
tate some discussion, however limited, of the general armistice agreement over the 
centuries, emphasis will be placed on those of the last decade. 

® Monaco, ‘‘ Les conventions entre belligérants,’’ in 75 Recueil des Cours de 1’Académie 
de Droit International de La Haye 323 (1949, IT). 

10'We are not here concerned with the local, or partial, armistice, the agreement 
between belligerents which has only a military character and which results only in a 
temporary armistice of limited scope. All references in the text to an ‘‘armistice’’ 
refer to a general armistice agreement. 
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numerous international conventions," military manuals,’? and authors of 
texts of international law.’* Belligerents are free to enter into an 
armistice or to decline to do so. They are free to include in an armistice 
any provisions which they may desire, unfettered by either legal restric- 
tions or precedents, guided only by the necessities of war.** As one author 
has aptly stated: 


The contractual field for an armistice is completely open. Here 
again ‘‘contracts take the place of law as between those who enter 


into them.’’ 


It follows that there is no fixed rule or custom which prescribes what 
provisions should or should not be included in an armistice agreement." 
On the other hand, there are certain provisions which, as will be seen, are 
very generally included by the parties, not because of any legal compulsion, 
but rather because experience has proven that such provisions are of a 
nature to facilitate the purpose of the armistice and to insure against 
violations thereof.17 And whether the parties specifically provide therefor 
or not, an armistice does result in a complete cessation of active hostilities; 
that is, it results in a cease-fire.** Without a cease-fire there would, by 
definition, be no armistice. 

Being a contract, it must be negotiated. Because a general armistice 


11 Art. 50, Declaration of Brussels of 1874, Recueil général des lois et coutumes de la 
guerre (Brussels, 1943), p. 595; Art. 36, Regulations respecting the Laws and Customs 
of War on Land, annexed to Hague Convention No. II, July 29, 1899 (32 Stat. 1811, 
2 Malloy, Treaties 2042); Art. 36, Regulations respecting the Laws and Customs of 
War on Land, annexed to Hague Convention No. IV, Oct. 18, 1907 (36 Stat. 2277; 
Malloy, op. cit. 2269). 

12 Par. 253, Rules of Land Warfare, U. 8S. Army, Basic Field Manual 27-10 (Wash- 
ington, 1940); par. 479, The Law of Land Warfare, U. S. Army, Basic Field Manual 
27-10 (The Law of Land Warfare superseded the Rules of Land Warfare in July, 
1956); pars. 256, 258, and 270, British Army Manual of Military Law, 1929, Amend- 
ments No. 12 (1936), Ch. XIV, The Laws and Usages of War on Land; pars. 256, 
258, and 270, British Army Manual of Military Law, 1951, Draft Section XIV, The 
Laws of War on Land (when published, The Laws of War on Land will supersede The 
Laws and Usages of War on Land). 

18 Basdevant, Cours de droit international public 176 (Paris, 1946); Calvo, Le droit 
international, Vol. IV, #2436 (5th ed., Paris, 1896); Clunet, ‘‘Suspension d’armes, 
armistice, préliminaires de paix,’’ in 46 Journal du droit international privé 173 
(1919); Fauchille, Traité de droit international public, Vol. II, p. 326 (8th ed. by 
Bonfils, Paris, 1921); Phillipson, Termination of War and Treaties of Peace 74 (New 
York, 1916) ; Robert, Des effets de 1’armistice général 28 (Paris, 1906); Sibert, loc. cit. 
662. 

14 Calvo, op. cit. But see Art. 75 of the 1929 Geneva Convention relative to the 
Treatment of Prisoners of War (47 Stat. 2021; Treaty Series, No. 846; 4 Malloy, 
Treaties 5224). 15 Clunet, loc. cit. 174. 

16 Fauchille, op. cit. 326; Robert, op. cit. 28; Sibert, loc. cit. 685. 

17 The more important provisions of the ‘‘usual’’ armistice agreement, if such there 
be, are discussed in detail in Part III hereof, beginning at page 888 below. 

18 Art. 136, Lieber, Instructions for the Government of Armies of the United States 
in the Field (General Orders No. 100, April 24, 1863); Politis, ‘‘La guerre gréco- 
turque,’’ in 5 Revue de droit international public 116,135 (1898); Spaight, War Rights 
on Land 238 (London, 1911). 
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results in a cessation of all hostilities, and because it may contain political 
and economic as well as military provisions, it has political significance. It 
may, therefore, be made only on behalf of the sovereignty of the state.’® 
This sovereignty may be expressed by either of two methods: first, the 
armistice may contain a specific provision that it is to become effective 
only after ratification ; *° or second, the representatives of the state desig- 
nated to negotiate the armistice, and they may be military or civilian or 
both, may be provided with full powers.** Modern practice appears to 
prefer the latter method. There were no ratifications of the so-called 
Armistice Agreements reached during either World War I or World War 
II. All of the armistice agreements reached under the aegis of the United 
Nations have been negotiated by representatives with full powers. None 
has required ratification.” 

While it cannot be disputed that a state has complete freedom in de- 
termining who will represent it in negotiating an armistice, there have 
been conflicting expressions of opinion as to the advisability of the selection 
of military personnel for this purpose. Gentili did not believe that the 
task of negotiating an armistice should be delegated to the military. He 
said: ‘‘Therefore the leaders in war should handle matters which belong 
to war and not other matters.’’** On the other hand, one modern writer 


19 Bernand, L’armistice dans les guerres internationales 53 (Geneva, 1947); Calvo, 
op. cit. #2437; Castrén, The Present Law of War and Neutrality 129 (Helsinki 1954) ; 
Halleck, International Law Vol. II, p. 312 (3d ed. by Baker, London, 1893); Kluber, 
Droit des gens moderne de 1’Europe # 277 (2d Ott ed. in French, Paris, 1874); Sibert, 
loc. cit. 669; Vattel, The Law of Nations, iii, XVI, 237 (Text of 1758, Classics of Inter- 
national Law, Washington, 1916). Vattel states that ‘‘the conclusion of a general 
armistice is a matter of such importance that the sovereign is always presumed to have 
reserved it to himself.’’ This undoubtedly refers to ratification, rather than negotiation. 
One of the few armistice agreements actually signed by sovereigns personally in 
modern times was that of Villafranca, which was signed by the Emperors Napoleon 
III of France and Francis Joseph of Austria on July 11, 1859. 

20 Lawrence, The Principles of International Law 565 (6th ed., New York, 1915), 
but see the 7th ed., 1927, p. 556; 2 Oppenheim, International Law 550 (7th ed. by 
Lauterpacht, London, 1952). While par. 259 of the Rules of Land Warfare stated 
categorically that a general armistice is always subject to ratification, par. 483 of The 
Law of Land Warfare states that ‘‘if an armistice contains political terms, it must 
be made under authorization from the governments concerned or subject to approval by 
them.’’ 

21Clunet, loc. cit. 173; Fauchille, op. cit. 326; Wheaton, International Law 222 
(7th ed. by Keith, London, 1944). Each of the four Israeli-Arab General Armistice 
Agreements (note 5 above) states in the preamble that the Parties have ‘‘appointed 
representatives empowered to negotiate and conclude an Armistice Agreement.’’ 

22 Notes 1 and 4 above. However, the Protocol of Buenos Aires (note 3 above) 
suspending the Gran Chaco hostilities did require ratification. This was one of its 
numerous variations from the usual armistice of modern times. 

23The four Israeli-Arab General Armistice Agreements specifically provided that 
they were not subject to ratification. The others were completely silent on the subject. 

*4De Jure Belli, ii, X, 292 (Text of 1612, Classics of International Law, Oxford, 
1933). This was apparently the feeling of at least a part of the British press during 
the Korean negotiations. See Frankenstein, L’Organisation des Nations Unies devant 
de Conflit Coréen 323 (Paris, 1952). 
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states that ‘‘it is clear that, once the decision is made, the actual negotia- 
tions should be conducted by the military organs.’’ * 

It cannot be said that there is any established modern practice in this 
regard. The Renville Truce Agreement (Netherlands-Indonesia) and the 
India-Pakistan Cease-fire Order and Truce Agreement were both negotiated 
by diplomatic representatives. The four Israeli-Arab Armistice Agree- 
ments were negotiated by the military on behalf of each of the Arab coun- 
tries and by mixed civilian-military delegations on behalf of Israel. The 
Korean Armistice Agreement was negotiated and signed exclusively by the 
military on both sides. And the three Agreements on the Cessation of 
Hostilities in Indochina were negotiated by both military and diplomatic 
representatives.*° As a matter of fact, with modern methods of communi- 
cation, the question is no longer of very great importance inasmuch as the 
decisions of the negotiator, whether he be military or civilian, will actually 
be made in each instance pursuant to instructions received directly from 
his home capital.*7 Perhaps the best solution would be a ‘‘mixed team’’ 
consisting of members drawn both from the military and from the diplo- 
matic corps, the practice followed by Israel in its negotiations with the Arab 
states, and by both sides in the Indo-Chinese negotiations. 

A matter of major legal interest is that of the juridical status which 
exists during the period while an armistice is in effect. Is it war, or peace, 
or some third status? While there has, on occasion, been some rather loose 
language used with regard to this question, it may be stated as a positive 
rule that an armistice does not terminate the state of war existing between 
the belligerents, either de jure or de facto, and that the state of war con- 
tinues to exist and to control the actions of neutrals as well as belligerents.”* 


25 Monaco, loc. cit. 326. Im discussing the preparations for the Armistice of 
Rethonde which brought World War I hostilities to an end on November 11, 1918, 
Maurice (op. cit. 34) makes the following amusing comment: ‘‘This latest American 
note did much to clear the air, but it did not entirely satisfy Marshal Foch, and there 
followed some interesting correspondence between him and his Government on the 
respective responsibility of statesmen and soldiers in making terms of armistice.’’ 

26 Note 5 above. It is probable that the Arab states did not use diplomatic repre- 
sentatives because of their refusal to take any action which might, even remotely, imply 
recognition of the existence de jure of the state of Israel. 

27 Of course, this was not the case prior to the invention of wireless telegraphy. 
In August, 1808, Lt. General Sir Arthur Wellesley (later Lord Wellington) was 
successful in several engagements with the French in Portugal. The French Com- 
mander then approached Sir Arthur and his superiors with a request for an armistice. 
Agreement on an armistice extremely favorable to the French was reached at Cintra 
on Aug. 22, 1808. Later, a ‘‘ Definitive Convention for the Evacuation of Portugal by 
the French Army’’ was agreed upon. ‘‘ Violent public clamour’’ ensued when the 
news reached England, where on the facts known, no justification could be perceived 
for having entered into a truly consensual agreement with what appeared to have been 
a defeated foe. As a result, Sir Arthur and his two superiors were subsequently com- 
pelled to face a Board of Enquiry. Stockdale, The Proceedings on the Enquiry into 
the Armistice and Convention of Cintra (London, 1809). 

28 Oppenheim (op. cit. 546) states that during a general armistice ‘‘the condition of 
war remains between the belligerents themselves, and between the belligerents and 
neutrals, on all points beyond the mere cessation of hostilities.’’ And in his Interna- 
tional Law Codified (Trans. of 5th Ital. ed. by Borchard, New York, 1918), note, 
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As long ago as the days when Greece and Rome were at the zenith of 
their power, it became accepted law that, although the indutiae (armistice 
or truce) resulted in a cessation of hostilities, it did not, as did the foedus 
(treaty of peace), result in a termination of the war.*® The early writers 
on international law concurred in this conclusion.*® The great majority 
of contemporary writers likewise do so.** Both the American and the 
British military manuals have uniformly taken the position that an 
armistice is merely a cessation of active hostilities and is not to be described 
as either a temporary or a partial peace.** 

The rule stated above has received affirmative judicial approval on a 
number of occasions. Thus, the United States Supreme Court, confronted 
with the question of whether the 1918 Armistice had brought about a 
state of peace, ruled that ‘‘complete peace, in a legal sense, had not come 
to pass by the effect of the Armistice and the cessation of hostilities.’’ ** 
Similarly, on November 3, 1944, the French Court of Cassation stated that 
‘“‘an armistice convention concluded between two belligerents constitutes 
only a provisional suspension of hostilities, and cannot itself put an end 
to the state of war.’’ ** 

A few years ago an incident occurred in the Security Council of the 
United Nations which has been misconstrued as indicating a rule contrary 
to that discussed immediately above. Subsequent to the execution of the 
Israeli-Egyptian General Armistice Agreement, Egypt continued to main- 
tain its ‘‘blockade’’ of the Suez Canal insofar as Israel was concerned. 


#1775, Fiore goes even further, cautioning that ‘‘both in the relations of public 
internal law and in those of international law, during an armistice, however long pro- 
tracted, the law of war, not the law of peace, must be applied.’’ 

292 Phillipson, The International Law and Customs of Ancient Greece and Rome 
287, 289-290 (London, 1911). 

80 Gentili, op. cit. ii, XII, 302-303; Grotius, De Jure Belli ac Pacis iii, XXI, I-II 
(Text of 1646, Classics of International Law, Oxford, 1925); Pufendorf, Of the Law of 
Nature and Nations viii, VII, 3 (Text of 1688, Classics of International Law, Oxford, 
1934). 

81 Benton, International Law and Diplomacy of the Spanish-American War 226 
(Baltimore, 1908); Calvo, op. cit. #2339; Clunet, loc. cit. 72; Fenwick, International 
Law 580 (3d ed., New York, 1952); McNair, Legal Effects of War 5 (Cambridge, 
1948) ; Sibert, loc. cit. 658; Spaight, op. cit. 245; Zemanek, loc. cit. 31. 

82 Lieber, op. cit. Art. 142; par. 253, Rules of Land Warfare; par. 479, The Law of 
Land Warfare; par. 266, Laws and Usages of War on Land; par. 266, Laws of War 
on Land (note 12 above). 

83 Kahn v. Anderson, Warden, 255 U.S. 1, 9 (1921). 

84In re Suarez, Annual Digest of Public International Law Cases, 1943-1945 (ed. by 
Lauterpacht, London, 1949), p. 412. Suarez, a French newspaperman, was charged 
with ‘‘communicating with the enemy’’ during the German occupation of France. He 
contended that after the Armistice of Compiégne (June 22, 1940) relations with German 
nationals no longer fell within the meaning of that term. The Court of Cassation 
disagreed with this contention and Suarez died before a French firing squad. In the 
editorial comments on this case Lauterpacht says: ‘‘This judgment is in full con- 
formity with the classical theory of international law regarding the juridical nature 
of an armistice. .. . An armistice is only a provisional suspension by treaty of hos- 
tilities, a temporary pause in military operations between belligerents, leaving, more- 
over, the state of war, with all its juridical consequences, still in existence.’’ 
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Israel complained to the Security Council asserting that the four armistice 
agreements had, in effect, terminated the state of war between all of the 
belligerent parties. Egypt, on the other hand, contended that the state of 
war continued despite the armistice agreements and that the blockade was 
legal. The Security Council on September 1, 1951, passed a resolution 
calling upon Egypt to lift its blockade.** This action of the Security 
Council has been construed as indicating that a general armistice is a kind 
of de facto termination of war.** It is considered more likely that the 
Security Council’s action was based upon a desire to bring to an end a 
situation fraught with potential danger to peace than that it was attempt- 
ing to change a long established rule of international law. By now it has 
surely become fairly obvious that the Israeli-Arab General Armistice 
Agreements did not create even a de facto termination of the war between 
those states.*" 

One of the most frequent problems to arise with regard to the inter- 
pretation of a general armistice has been the determination of those acts 
which are permitted and those which are prohibited. There have been 
two very definite schools of thought on this problem. One school, long 
designated as the one with the weight of authority behind it, takes the 
position that during a general armistice a belligerent cannot legally do 
anything which the enemy would have wanted to and could have prevented 
him from doing but for the armistice.** The other school, long designated 
as the one with the weight of reasoning as well as the weight of practice 
behind it, takes the position that during a general armistice the belliger- 
ents must refrain from doing only those acts which are expressly prohibited 


by it.°° This dispute is apparently as old as history,*® and is now of his- 


85 Security Council, Sixth Year, Official Records, 558th Meeting, pars. 1-7. Thi 
resolution made no mention of the Treaty of Constantinople of 1888. 

86 Stone, Legal Controls of International Conflict 641, 644 (New York, 1954). 

87 On April 13, 1956, while Mr. Dag Hammarskjéld, Secretary General of the United 
Nations, was in the Middle East pursuant to a Security Council Resolution of April 4, 
1956, attempting to secure compliance with the General Armistice Agreements, Mr 
David Ben-Gurion, Prime Minister of Israel, requested him to ‘‘ ascertain whether their 
[Egypt’s] readiness to undertake the full implementation of the General Armistic 
Agreement signifies that they no longer consider Egypt to be at war with Israel.’’ New 
York Times, April 17, 1956. For a further discussion of the problem of the naval 
blockade during an armistice, see p. 903 below. 

88 Bluntschli, Le droit international codifié #691 (Trans. from German into French, 
Paris, 1870) ; Calvo, op. cit. #2339; Fiore, op. cit. #1774; Hall, A Treatise on Inter 
national Law 585 (7th ed. by Higgins, Oxford, 1917); Vattel, op. cit. iii, XVI, 246; 
2 Westlake, International Law 92 (2d ed., Cambridge, 1913); Wheaton, op. cit. 224; 
Winthrop, Military Law and Precedents 787 (2d ed. rev., Washington, 1920). 

89 Castrén, op. cit. 130; Fauchille, op. cit. 330; Fenwick, op. cit. 580; Grotius, op. cit. 
iii, XXI, VII; 2 Hyde, International Law Chiefly as Interpreted and Applied by the 
United States 283 (Boston, 1922) ; Lawrence, op. cit. 558; Phillipson, op. cit. 63 (note 13 
above); Spaight, op. cit. 235; par. 256, Rules of Land Warfare; par. 487e, The Law 
of Land Warfare; par. 282, Laws and Usages of War on Land; par. 282, Laws of 
War on Land (note 12 above). It is interesting to note that Spaight (op. cit.) 
criticized a statement in Lawrence (apparently in the latter’s 5th edition) to the 
effect that ‘‘it is universally agreed that during an armistice a belligerent may do in the 
actual theatre of war only such things as the enemy could not have prevented him 


1956 | NATURE AND SCOPE OF THE ARMISTICE AGREEMENT 887 


torical significance only.** Modern discussions of the subject point out the 
problem of enforcement and the invitation to charge and countercharge 
inherent in what might be termed the classical approach.** In recent years 


from doing at the moment when actual hostilities ceased’’; and that, perhaps as a 
salutary effect of Spaight’s criticism, the next edition of Lawrence’s work (the 6th), 
published in 1915, four years after Spaight’s book appeared, stated (at p. 566): ‘‘ There 
is a controversy whether during an armistice a belligerent may do, in the actual theatre 
of war, only such things as the enemy could not have prevented him from doing at the 
moment when active hostilities ceased, or whether he may do whatever is not forbidden 
expressly, except, of course, attack the enemy or advance further into his territory. The 
weight of authority is in favor of the former alternative; but the weight of reasoning 
seems on the side of the latter, which has the decisive support of recent practices.’’ 
The latest (1927) edition of Lawrence is consistent with its immediate predecessor 
(p. 558). 

40 Several hundred years before the birth of Christ the famous Philip of Macedon 
took advantage of a ‘‘truce’’ (we would call it a suspension of arms), which he had 
requested for the purpose of burying his dead, and withdrew to a more advantageous 
position. Gentili (op. cit. ii, XIII, 313) says ‘‘Philip did wrong’’; Grotius (op. cit. 
iii, XXI, VII) maintains that ‘‘it is not inconsistent with a truce to withdraw with the 
army inland as we read in Livy that Philip did’’; Vattel (op. cit. iii, XVI, 250) also 
sees no bad faith in such an act, though warning that it gives the enemy the right to 
renew the attack despite the suspension of hostilities; Winthrop (op. cit. 787) concurs 
in Gentili’s position; while Maurice (op. cit. 32) points out that in October, 1918, the 
British and French felt it necessary to call President Wilson’s attention to the fact 
that the mere evacuation of occupied territory by the Germans (which had been sug- 
gested as a provision of the armistice which was then under discussion) would not 
suffice, inasmuch as the enemy would then have the opportunity, among other things, of 
‘retiring without loss on to new positions which he would have time to choose and 
fortify’’—clear acceptance of the validity of Philip’s act. 

41 The last reported incidents involving this problem occurred during the latter half 
of the 19th century. They clearly indicate that, as a matter of practice, belligerents 
have frequently taken actions during an armistice which were not specifically forbidden 
and which the enemy could have prevented at the moment when actual hostilities ceased. 
One of these incidents occurred during the Seven Weeks’ War between Prussia and 
Austria. After the Armistice of Nikolsburg had been signed (July 26, 1866), Prince 
Frederick Charles, the Prussian commander, massed his troops in such a manner as to 
facilitate an attack on Pressburg, should the negotiations for peace fail, an action 
which the Austrians could, at least, have rendered difficult. This action brought no 
protest from the Austrians—and the Treaty of Prague (August 23, 1866) brought the 
war to an end. Similarly, after the Armistice of Adrianople had been signed (Jan. 
31, 1878), bringing to a halt hostilities between the Russians and the Turks, the 
Russian commander, General Totleben, ordered his troops to erect a number of high 
observation posts from which a full view of the Turkish entrenchments could be ob- 
tained, an act which the Russians certainly could not have accomplished prior to the 
cessation of hostilities. The Turkish commander demanded that they be removed and 
threatened to open fire on them if this was not done. General Totleben refused to 
comply with this demand and complained to the Turkish Government which overruled 
its military commander and never questioned the right of the Russians to do as they 
had done. And again, during the Boer War, after the signing of the Armistice of 
Tugela Heights (Feb. 25, 1900), British artillery was moved to new positions and the 
British took other actions which the Boers had been in a position to prevent at the time 
the armistice was signed. All this was apparently done with no protest on the part of 
the Boers. 

*2 Bordwell, The Law of War between Belligerents 295 (Chicago, 1908); Phillipson, 
op. cit. 63-64 (note 13 above); Spaight, op. cit. 235. 
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the belligerents have been prone to spell out with particularity all those 
specific acts which are to be renounced during a general armistice. 
Whether or not this is more conducive to an atmosphere which will lead 
to a restoration of peace is probably debatable, with strong arguments to 
be made on either side. Nevertheless, the modern rule appears to be that 
belligerents may be presumed to have the right to do anything which is not 
specifically forbidden by the terms of the armistice agreement; and, con- 
versely, that the doing of an act not specifically prohibited, even though 
the other side could have prevented it but for the agreement on the cessa- 
tion of hostilities, cannot validly be made the basis for a complaint of 
violation or for the denunciation of the armistice. 


III. Provistons oF ARMISTICE AGREEMENTS 


Mention has already been made of the fact that the modern general 
armistice may, and frequently does, contain military, political, and eco- 
nomic provisions.** An analysis of the various provisions of a number of 
general armistice agreements, using as models not only the post-World War 
II agreements of this category, but also a number of older ones, will dis- 
close the direction which the armistice is taking in the dynamics of inter- 
national law, and will permit the drawing of certain conclusions.* 

Incorporated within the hundreds of armistice agreements which have 
been concluded over the course of centuries it is possible to discover pro- 
visions covering almost every conceivable topic. Many such provisions 
are probably no longer relevant under conditions of modern warfare; and 
many were apt only because of the situation pertaining to a particular 
conflict. With the foregoing, which are interesting for historical reasons 
but which have no particular present legal significance, it is not necessary to 
concern oneself. The present-day student of this problem will be con- 
cerned exclusively with the provisions which belligerents have, either con- 
sistently over the centuries, or at least in recent times, believed it appro- 
priate to incorporate in armistice agreements concluded by them. 

In general, what matters should one expect to find included in a typical 
armistice agreement? Probably the most thorough and up-to-date answer 
to that question is contained in The Law of Land Warfare, the new Manual 
of the United States Army.*® Summarized, the provisions suggested 
therein relate to: 

43 For an example of this practice, see sub-pars. 13¢ and 13d of the Korean Armistice 
Agreement. The three Agreements on the Cessation of Hostilities in Indochina have 
many restrictive provisions identical with, or closely parallel to, those contained in the 
Korean Armistice Agreement. They also have additional provisions in this regard, such 
as those relating to ‘‘foreign troops,’’ ‘‘military bases,’’ and ‘‘military alliances.’’ 

44 See p. 881 above. 

45 A number of the armistice agreements to which reference will be made were studied 
in somewhat esoteric documents which were approximately contemporaneous with the 
particular armistice itself. These documents, many of which are probably unique, are 
located in the Library of the International Court of Justice at The Hague. Where 
this is so it will be indicated by a footnote stating ‘‘1.C.J. Library.’’ 

46 Pars. 487-488, The Law of Land Warfare (note 12 above). 
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Effective date and time; 

Duration ; 

Line of demarcation and neutral zone; 

Relations with inhabitants; 

Prohibited acts; 

Prisoners of war; 

Consultative machinery ; 

Miscellaneous politico-military matters. 
Any discussion of the contents of an armistice agreement must logically 
begin with a discussion of the suspension of hostilities. That subject 
disposed of, one may turn to those of the above-enumerated items which 


are of some particular current interest. 


A. Suspension of Hostilities 


As has already been remarked, an armistice per se, with or without a 
specific provision, results in a cessation of hostilities.** Nevertheless, only 
on very rare occasions have the parties failed to include such a provision. 

The Truce of Ratisbonne, signed on August 15, 1684, on behalf of 
Leopold, Emperor of the Holy Roman Empire, and Louis XIV, King of 
France, did not specifically suspend hostilities. It contained a provision 
establishing a truce for twenty years from the date of ratification.** For 
whatever significance it may have, it should be noted that we find the 
same parties entering into the Truce of Vigevano on October 7, 1696, only 
twelve years later, and this time with a specific provision for a suspension 
of hostilities.*® 

In April, 1814, Napoleon abdicated as Emperor and an armistice was 
entered into between the Allies and the French. While the brother of 
Louis XVIII had come to France as the representative of the King, there 
was considerable question as to the extent of control which he would be 
able to exercise over Napoleon’s Grand Army. Accordingly, the armistice 
provided for a suspension of hostilities but only if ‘‘the commanding officers 
of the French armies and fortified places shall have signified to the allied 
troops opposed to them that they have recognized the authority of the 
Lieutenant General of the Kingdom of France.’’*® Although a somewhat 
similarly confused political situation existed in Italy in 1943, it was ap- 
parently considered unnecessary to include such a provision in the 
Armistice Agreement of September 3, 1943, between the United Nations 
forees and the government of Marshal Badoglio which had succeeded 
Mussolini.®* 

The Armistice Protocol signed by the Russians and the Japanese at 
Portsmouth on September 1, 1905, contained a clause prohibiting bombard- 

47 See p. 882 above. 

48 Traité de Tréve entre Le Serenissime et Trés-Puissant Prince Leopold, Empereur des 
Romains et L’Empire, d’une Part ET Le Serenissime et Trés-Puissant Prince Louis 
XIV Roy Tras-Chrestien de France et de Navarre d’autre Part, I.C.J. Library. 

*? Traité de Suspension d’Armes en Italie Coneclu A Vigevano le Septiéme Octobre 
1696 (Paris, 1697), I.C.J. Library. 50 1.C.J. Library. 


51 T.L.A.S., No. 1604; 40 A.J.I.L. Supp. 1 (1946); Dept. of State Bulletin, Nov. 11, 
1945, p. 748. 
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ment of enemy territory by naval forces, but no other provision with 
regard to the suspension of hostilities.°* It directed the two governments 
to order their military commanders to put the Protocol into effect. On 
September 13 an agreement was reached by the army commanders in 
Manchuria which specifically provided for the suspension of hostilities 
effective on September 16.°° On September 18 a ‘‘Naval Protocol of 
Armistice’’ was signed by the navy commanders which, while it established 
a boundary line between the two fleets, again did not specifically suspend 
hostilities.°* And the two army commanders in Korea were unable to reach 
an agreement prior to the exchange of ratifications of the peace treaty 
on September 25.°° 

On a number of occasions the United Nations has adopted, apparently 
without any reason therefor, terminology new to international law in its 
actions relating to armistice agreements. The Renville Truce Agreement 
uses the novel term ‘‘stand-fast and cease-fire.’’** The India-Pakistan 
Agreement provides for a ‘‘cease-fire.’’®’ The Israeli-Arab General 
Armistice Agreements adopt the procedure of omitting a specific provision 
for a suspension of hostilities—perhaps on the theory that this was un- 
necessary in view of the ‘‘truce’’ which had previously been imposed on the 
belligerents by the United Nations—and merely established ‘‘a general 
armistice between the armed forces of the two Parties.’’°* The Korean 
Armistice Agreement reverted to standard procedure, providing for ‘‘a 
complete cessation of all hostilities’? in Korea.*® 


B. Effective Date and Time 
It has been stated that 


in armistices time is of the first consideration. The time of com- 
mencement and the moment of termination should be fixed beyond all 
possibility of misconception.” 


52 Takahashi, International Law Applied to the Russo-Japanese War 219 (New York, 
1908). 58 Ibid. 220. 

54 Ibid. 224. 55 Ibid. 225. 

56 Par. 1, Renville Truce Agreement (note 5 above). 

57 Part IA, Resolution for a Cease-Fire Order and Truce Agreement (note 5 above). 

58 See, for example, Art. III(1), Israeli-Lebanese General Armistice Agreement. 
In view of the basic similarity between the four Israeli-Arab General Armistice 
Agreements all subsequent references to this group of agreements will be restricted to 
the Israeli-Lebanese General Armistice Agreement, which was drafted by eliminating 
unnecessary provisions from the prior Israeli-Egyptian agreement and which served as 
the model for the agreements later negotiated between Israel and its other Arab neigh- 
bors, Jordan and Syria. 

59 Par. 12, Korean Armistice Agreement (note 5 above). So, likewise, do the three 
Agreements on the Cessation of Hostilities in Indochina, which, in many instances, 
adopted verbatim the phraseology of the Korean Armistice Agreement. In view of the 
basic similarity between the three Agreements on the Cessation of Hostilities in Indo- 
china, all subsequent references to this group of agreements will be restricted to the 
Agreement on the Cessation of Hostilities in Viet-Nam. 

60 Spaight, op. cit. 234. 
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In the event that the armistice fails to specify an effective date and time, 
it is assumed that it is intended to become effective immediately upon 
signing.** Because of difficulties in assuring the receipt of proper notifi- 
cation by all commands, or for other reasons, it has, on occasion, been 
deemed advisable to have the armistice become effective on a later date. 
For the same reason, the suspension of hostilities has on occasion been 
made effective at different times in different areas. In view of the na- 
ture of the elaborate communications systems with which the modern army 
is usually equipped, neither of these situations should any longer occur. 
The United States has been involved in at least one controversy with 
regard to the effective date of an armistice. The Protocol of Washington 
(United States-Spain), which was signed on August 12, 1898, provided that 
upon the conclusion and signing of this protocol hostilities between 
the two countries shall be suspended, and notice to that effect shall 


be given as soon as possible by each Government to the commanders 
of the military and naval forces.™ 


The effective date of the suspension of hostilities was obviously not stated 
with sufficient precision. Spain later contended that the protocol had 
been effective from the date of signature. The United States took the 
position that this would render meaningless the latter part of the provision 
and that the suspension of hostilities had become effective only upon receipt 
of notification by the military and naval commanders in the field. More 
care in the drafting of the provision would have obviated this dispute, 
which involved the capitulation of Manila. 


The importance of clearly indicating the effective date and time of an 
armistice agreement appears to be a lesson well learned, for we find that the 
subject is fully covered in all of the post-World War II armistice agree- 


61 Oppenheim, op. cit. 554. 

62 The Armistice of Nikolsburg (Austria-Prussia) was signed on July 26, 1866, to 
be effective one week later, on Aug. 2 (Phillipson, op. cit. 65). The Truce of Brussels 
(Spain-United Provinces) was signed on March 13, 1607, and did not take effect until 
May 4, 1607 (Discours, Paris, 1609, I.C.J. Library). 

63 The Armistice of Versailles, signed by France and Germany on Jan. 28, 1871, 
provided for a cessation of hostilities on the date of the signing in the Paris area and 
three days later in the more remote areas of France (Clercq, Recueil des traités de la 
France (Paris, 1864-1872), Vol. X, pp. 410-414). Art. 11 of the Agreement on the 
Cessation of Hostilities in Viet-Nam (note 5 above), provides for a cessation of hostili- 
ties simultaneously throughout all of Viet-Nam and then, paradoxically, specifies dif- 
ferent effective dates in different areas of the country because of the difficulty of trans- 
mitting orders down to the lowest combat echelons. Because of the comparatively primi- 
tive conditions existing in Indochina, a number of the provisions of these three agree- 
ments are throwbacks in history. 

64 Benton, op. cit. 228. Another instance of difficulties arising because of insufficient 
attention being paid to armistice provisions regarding time occurred during the Second 
Balkan War (1913). An armistice agreement was entered into while peace negotiations 
were being conducted. It became necessary to extend the duration of the armistice and, 
by error, an armistice which expired at noon was renewed only as of 1:00 P.M. The 
threat of a resumption of hostilities for one hour was only overcome by direct appeal 
to the peace conference! 
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ments.®* Continued adherence to this practice will be at least a small step 
in minimizing the difficulties between belligerents which inevitably arise 
during any armistice. 


C. Duration 


Two types of provision with regard to duration are found in armistice 
agreements. Some specify a definite period. Thus, the Armistice of 
Nikolsburg and that of Shimonoseki provided for durations of four weeks 
and twenty-one days, respectively.°° The Armistice of Malmoe, concluded 
by the King of Prussia and the King of Denmark on August 26, 1848, 
provided for an armistice of seven months with automatic prolongation 
unless one month’s advance notice was given by either party.** And the 
agreement reached by the French and the Austrians in Vienna on July 13, 
1809, provided for an armistice of one month, but with fifteen days’ ad- 
vance notice of resumption of hostilities.** Others provide for an indefinite 
duration or contain no provision whatsoever on this subject. Where this 
is the situation, the armistice remains effective until due notice of de- 
nunciation has been given by one of the belligerent parties. 

It has been said that ‘‘it is customary to stipulate with exactness the 
period of time during which hostilities are suspended.’’*® Although, 
prior to the twentieth century, armistice agreements, more frequently than 
not, specified an exact duration, modern practice seems to be otherwise. 
No duration is specified in any of the major armistice agreements con- 
cluded since World War II. Thus, for example, the Renville Truce Agree- 
ment provides that it shall be considered binding unless, in effect, one party 
terminates it because of violations by the other party.”° The Israeli- 
Lebanese General Armistice Agreement provides that it ‘‘shall remain in 
effect until a peaceful settlement between the Parties is achieved.’’™ 
The Korean Armistice Agreement provides that it shall remain in effect 
until superseded by ‘‘an appropriate agreement for a peaceful settlement 
at a political level between both sides.’’** Of course it may be argued 
that these two latter agreements are determinate, inasmuch as they remain 
in effect until an event certain. Perhaps so, but it can scarcely be said that 
there has been any stipulation with exactness as to the duration of the 


65 Par. 1, Renville Truce Agreement; Art. VIII(1), Israeli-Lebanese General Armis- 
tice Agreement (notes 5 and 58 above); pars. 12 and 63, Korean Armistice Agree- 
ment; Arts. 11 and 47, Agreement on the Cessation of Hostilities in Viet-Nam (notes 5 
and 59 above). Because the India-Pakistan Resolution for a Cease-Fire Order and 
Truce Agreement was actually only a resolution of the United Nations Commission, 
it was necessary for the parties to reach a supplementary agreement as to the 
effective date and time of the cessation of hostilities. This they did (par. 14, U.N. 
Doe. 8/1196, Jan. 10, 1949). 

66 Note 62 above, and Ariga, La Guerre sino-japonaise 251 (Paris, 1896). 

67 Actenstiicke zur Schleswig-Holstein ’schen Frage. Waffenstillstand von Malmoe 
vorn 26 August 1848 (Frankfurt am Main, 1848), I.C.J. Library. 

68 I.C.J. Library. 69 Politis, loc. cit. 130. 

70 Par. 10, Renville Truce Agreement. 

71 Art. VIII (2), Israeli-Lebanese General Armistice Agreement. 

72 Par. 62, Korean Armistice Agreement. 
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armistice under these circumstances. The Israeli-Lebanese General Armis- 
tice Agreement is seven years old and no ‘‘ peaceful settlement’’ is in sight. 
And while the Korean Armistice Agreement is only three years old, the 
‘peaceful settlement’’ mentioned therein looks equally remote. 

It has been stated above that where an armistice is of indeterminate 
duration, it remains effective until ‘‘due notice’’ of denunciation has been 
given. Sometimes an armistice specifies the period of advance notice of 
denunciation which is required. Thus, the second Thessaly Armistice 
entered into by the Greeks and the Turks on June 3, 1897, provided for 
24 hours’ notice of resumption of hostilities.* More often, it does not. 
Article 47 of the Declaration of Brussels admonished that ‘‘ proper warn- 
ing be given to the enemy, in accordance with the conditions of the 
armistice’’;** and Article 36 of both of the Hague Regulations (1899 and 
1907) said approximately the same thing.*® The practical value of these 
provisions is dubious.”* It is precisely when there is no relevant condition 
in the armistice agreement that resort must be had to general international 
law. In this instance, conventional international law being lacking, resort 
must be had to custom—and custom says that ‘‘good faith requires that 
notice be given of the intention to resume hostilities.’’ *” 

A number of authors have commented on Sherman’s ire when the 
armistice which he had concluded with Johnston on April 18, 1865, was 
disapproved by President Johnson and Secretary Stanton, and upon his 
honor and fairness in giving 48 hours’ notice of resumption of hostilities 
to General Johnston.”* Of his ire there can be no doubt.”* Without at- 
tempting to detract from General Sherman’s honor and sense of fairness, 
it is necessary to point out that the armistice itself provided for 48 hours’ 
notice of resumption of hostilities.*° Actually, Sherman even referred to 
this provision of the armistice agreement in giving the notice which it 
required.** 


D. Demarcation Line and Neutral Zone 


A demarcation line between the two belligerent forces, frequently ac- 
companied by a neutral zone, has long been a technique employed for the 
purpose of preventing incidents which, even though inadvertent, might lead 
to a resumption of hostilities. The statement that a ‘‘neutral zone is 


78 Politis, loc. cit. 74 Note 11 above. 

75 Ibid. 

76 They appear to do no more than to reiterate the principle of Pacta sunt servanda. 

77 Spaight, op. cit. 234; Wheaton, op. cit. 225. Both par. 265b of the Rules of Land 
Warfare and par. 487b of The Law of Land Warfare (note 12 above) state that if the 
duration of an armistice is indefinite, ‘‘a belligerent may resume operations at any time 
after notice.’’ 78 See, for example, Spaight, op. cit. 

79 War of the Rebellion, Vol. XLVII, pp. 302, 334, 345. 

80 Ibid. 243 (Sherman to Grant and to Halleck). 

81 Ibid. 293 (Sherman to Johnston). 

82 Politis, loc. cit. 136, 130; Spaight, op. cit. 244. See also par. 265c, Rules of Land 
Warfare; par. 487c, The Law of Land Warfare; par. 289, Laws and Usages of War on 
Land; and par. 289, Laws of War on Land (note 12 above). 
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actually the only means there is of preventing violations of the armistice’’ ** 
is probably too strong and tends to overevaluate the neutral zone. A 
neutral zone is unquestionably a very great aid in preventing incidents. 
However, it is definitely not a cure-all. 

The last century provides a number of historical examples of the use of 
the demarcation line and the neutral zone in armistice agreements. In 
the Armistice of Cintra (France—Allies) provision was made for the River 
Siandre to be the line of demarcation between the two armies with Torres 
Vidras as ‘‘no man’s land.’’** The French-Austrian Armistice of Vienna 
of 1809 plotted a line of demarcation from point to point, but did not 
provide for a neutral zone.** The Armistice of Nikolsburg required the 
Austrians to remain 2144 miles from a line of demarcation which had been 
previously established, thus creating a neutral zone entirely at the expense 
of the Austrians.*® And in the Greco-Turkish War of 1897 both the 
Armistice of Epirus and that of Thessaly provided for lines of demarca- 
tion.®” 

The post-World War II armistice agreements have, in the main, followed 
the long established tradition. The Renville Truce Agreement provided 
for both a line of demarcation and a demilitarized zone. Like so many 
other novelties in this document, the line of demarcation was designated 
status quo line’’—a term unique to this agreement! ** The Israeli- 
Lebanese General Armistice Agreement created a demarcation line and 
provided that only defensive forces would be permitted ‘‘in the region”’ 
of that line.*® This rather unusual arrangement was probably due to the 
fact that the demarcation line was the international boundary line between 
Lebanon and Palestine. 

The Korean Armistice Agreement contains a rather elaborate series of 
provisions establishing and regulating both a ‘‘ Military Demarcation Line’’ 
and a ‘‘Demilitarized Zone.’’ °° The same may be said of the agreements 
entered into at Geneva on July 20, 1954, between representatives of the 
Commanders-in-Chief of the French Union Forces in Indochina and of the 
People’s Army of Viet-Nam.” 

It will be noted that the foregoing enumeration does not include the 
India-Pakistan Resolution for a Cease-Fire Order and Truce Agreement. 
In that agreement it was not necessary to create a demarcation line or 


88 Robert, op. cit. 36. 84 Note 27 above. 

85 Note 68 above. 86 Note 62 above. 

87 Politis, loc. cit. 130. Phillipson, op. cit. 69, says that these two armistice agree 
ments omitted demarcation lines. However, that of Epirus provided for the Turks to 
occupy the right bank of the Arachtos River and for the Greeks to retire to the left 
bank; and that of Thessaly specified that a line of demarcation was thereafter to be 
plotted. This was done and a neutral zone 5 km. wide was established (Politis, loc. cit. 
136). 

88 Pars. 1 and 2, Renville Truce Agreement (note 5 above). 

89 Arts. 4 and 5, Israeli-Lebanese General Armistice Agreement (notes 5 and 58 
above). 

90 Pars. 1-4, Korean Armistice Agreement. 

91 Art. 1, Agreement on the Cessation of Hostilities in Viet-Nam. 
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a neutral zone, inasmuch as Pakistan agreed to withdraw her forces from 
the territory of the State of Jammu and Kashmir.** 


E. Relations with Inhabitants 


A number of different problems arise during an armistice with regard to 
the relations between the belligerents and the local inhabitants. These 
problems include the movement of civilians from the territory controlled 
by one belligerent to that controlled by the other, commercial intercourse 
between the two territories, ete. However, as will be seen, these problems 
are all interrelated. 

Article 50 of the Declaration of Brussels merely stated that it was 
within the power of the two belligerents ‘‘to define in the clauses of the 
armistice the relations which shall exist between the populations.’’* 
Article 39 of both of the Hague Regulations purported to extend the con- 
tractual freedom of the parties by specifically including therein ‘‘what 
communications may be held in the theatre of war with the inhabitants 
and between the inhabitants of one belligerent State and those of the 
other.’’** Neither of the foregoing provisions included Lieber’s corollary 
to the effect that ‘‘if nothing is stipulated the intercourse remains sus- 
pended, as during actual hostilities.’’** Both the Rules of Land War- 
fare and The Law of Land Warfare elaborate somewhat on Lieber, pointing 
out the necessity for a specific provision in the armistice, and then stating: 


Otherwise these relations remain unchanged, each belligerent con- 
tinuing to exercise the same rights as before, including the right to 


prevent or control all intercourse between the inhabitants within his 
lines and persons within the enemy lines.*® 


It is probably also appropriate to point out here that Article 134 of the 
1949 Geneva Convention Relative to the Protection of Civilian Persons in 
Time of War, directs the belligerents, upon the close of hostilities, ‘‘to 
ensure the return of all internees to their last place of residence, or to 
facilitate their repatriation.’’ 

From the foregoing it is clear that the official point of view is that the 
parties may include provisions concerning civilians in the armistice agree- 
ment, but that, failing such provisions, the condition of civilians remains 
unchanged from that existing during hostilities. The writers of texts on 
the subject are not quite so unanimous. The majority concur with the 
doctrines set forth above.** At least one author believes that ‘‘liberty 


*2 Part ITA 1, India-Pakistan Resolution for a Cease-Fire Order and Truce Agree- 
ment. 98 Note 11 above. 

Ibid. For a dispute as to the correctness of the above official translation of this 
article, see Spaight, op. cit. 232, note. 95 Lieber, op. cit. Art. 141. 

%¢ Par. 265d, Rules of Land Warfare; par. 487d, The Law of Land Warfare, loc. cit. 

7 T.LA.S., No. 3365; 50 A.J.I.L. 724 (1956). 

98 Robert, op. cit. 28; Sibert, loc. cit. 700; Spaight, op. cit. 245. Sibert states that 
“civilians remain under the protection—extremely imperfect—of the laws of war.’’ It 
is to be hoped that the Civilian Convention (note 97 above) will prove to have mitigated 
this criticism. 
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of movement [for the civilian population] is presumed if the armistice 
is general and is concluded for a sufficiently long period of time.’’** No 
justification has been found for that statement. Another states that it may 
be desirable to provide in the armistice for the relaxation of the prohibi- 
tions imposed on civilians—but he does not even hint that there is any 
presumption in the absence of specific provision.” 

What has been the actual practice in this regard? Probably the most 
unusual suggestion was that made to the Estates General in 1608 by the 
French and British Ambassadors when they were attempting to use their 
good offices to terminate the hostilities in which the United Provinces were 
then engaged with Spain. They proposed armistice provisions which 
would not only have permitted commerce and communications between the 
territories controlled by the two belligerents, but also included what could 
only be characterized as a most-favored-nation clause!*°* This proposal, 
perhaps understandably, was not included in the Truce of Antwerp, which 
was eventually reached by the parties in 1609.*° 

The Armistice of Ulm, which was concluded on March 14, 1647, between 
Louis XIV and his allies on one side and the Elector Maximilian and his 
allies on the other side, authorized a complete resumption of commerce 
between the citizens of the two sides except for certain specified items such 
as saltpeter, powder, arms, ete.*°* The Truce of Ratisbonne also re- 
established commerce between the two belligerents..°* Then, two and a 
half-centuries later, we find a somewhat similar provision in the Renville 
Truce Agreement, where Article 6 specifies that ‘‘trade and intercourse 
between all areas should be permitted as far as possible.’’ + 

While the Korean Armistice Agreement contains no provision with re- 
gard to commercial intercourse, it does contain elaborate provisions for the 
movement of civilians who were in territory controlled by one belligerent 
and who were normally resident in territory controlled by the other.?” 
The Vietnamese Agreement went even a step further, permitting any 
civilian to cross over to the territory controlled by the other belligerent if 
he desired to go there to live, the only restriction being that the move had 
to be made during the period allocated for troop withdrawals.** The 
latter Agreement also provides for the ‘‘liberation and repatriation’’ of all 


99 Bluntschli, op. cit. #693. 100 Hyde, op. cit. 285. 

101 ARTICLES de la TREFUE proposée par les Ambaffadeurs des Roys de France, 
& de la grande Britagne, en 1’affemblée des Eftats Generaulx (Paris, 1608), I.C.J. 
Library. 

102 DISCOURS de ce qui s’est passé au Royaume D’Hongrie, sur le traitté de la paix, 
auec le Roy d’Espagne, & les serenissimes Princes Archiducs, & les Estats généraux des 
prouinces vries dudict pays (Paris, 1609), I.C.J. Library. 

108 Traité entre Le Roy Louis XIV, La Reyne de Suede, etc., d’une Part ET 
L’Electeur Maximilian, ete., d’autre Part (Paris, 1689), I.C.J. Library. 

104 Note 48 above. 

105 Note 5 above. Strangely enough, this subject of commercial intercourse probably 
received more attention in former days than it does now. 

106 Par. 59, Korean Armistice Agreement. 

107 Art. 14(d), Agreement on the Cessation of Hostilities in Viet-Nam, loc. cit. For 
some statistics on the huge number of persons who took advantage of this provision, see 
Report on Indochina 8-9 (note 5 above). 
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civilian internees held by either side.*°* This bears some resemblance to 
the provision of the Geneva Civilian Convention to which reference has 
already been 


F. Prisoners of War 


The problem of prisoners of war has received extremely varied treatment 
in armistice agreements over the centuries and still remains one which can 
be most difficult of solution. 

The Armistice of Ulm provided for the release of all prisoners of war 
by both sides without the payment of ransom, this last proviso probably 
having been the most important feature of that agreement as far as the 
belligerents themselves were concerned.’*® Surprisingly enough, we find 
that the parties still considered it essential to specify a waiver of ransom 
in the armistice agreement concluded in 1814 after Napoleon’s first down- 
fall. However, the importance of the latter armistice from our point of 
view is twofold: It provided that all prisoners of war should be ‘‘immedi- 
ately sent back to their respective countries’’; and it provided for the ap- 
pointment of commissioners by each side ‘‘in order to carry this general 
liberation into effect.’’*** In the Armistice of Malmoe it was agreed that 
all prisoners of war would be ‘‘set free’’; and a supplementary agreement 
stated where they would be taken for ‘‘delivery to their officers.’’ *** 

Article 20 of both of the Hague Regulations provided for the repatriation 
of prisoners of war only after ‘‘the conclusion of peace.’’*** As we have 
seen, this phrase is not applicable to an armistice. The 1929 Geneva 
Prisoner of War Convention changed this considerably, providing that an 
armistice must, in principle, contain stipulations regarding the repatriation 
of prisoners of war."** It further provided that, if for some reason, the 
parties had been unable to include such a provision in their armistice, they 
would conclude a separate agreement on the subject as soon as possible 
and repatriate the prisoners of war with the least possible delay. The 
1949 Geneva Prisoner of War Convention went still a step further, pro- 
viding that prisoners of war should be ‘‘released and repatriated without 
delay after the cessation of active hostilities,’’ and providing further that, 
failing such a provision in the armistice, each Detaining Power must es- 
tablish and execute without delay a unilateral plan of repatriation. In 
view of the foregoing, and because of the experience in Korea, The Law of 
Land Warfare, unlike Lieber’s Instructions and the Rules of Land War- 
fare, states that ‘‘if it is desired that prisoners of war and civilian internees 
should be released or exchanged, specific provisions in this regard should 
be made.’’ 


108 Ibid. Art. 21. 109 Note 97 above. 

110 Note 103 above. 111 Note 50 above. 

112 Note 67 above. 118 Note 11 above. 

114 Note 14 above. 

115 Art. 118, 1949 Geneva Convention relative to the Treatment of Prisoners of War, 
T.LA.S., No. 3364; 47 A.J.I.L. Supp. 119(1953). 

116 Par. 487f, The Law of Land Warfare. The details of the dispute with regard 
to the release and repatriation of prisoners of war which bogged down the Korean 
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Prior to the Diplomatic Conference which drafted the Conventions in 
Geneva in 1949 most writers on the subject took the position that the final 
answer to the question of the return of prisoners of war was for the treaty 
of peace, not for the armistice."** They reasoned that to act otherwise 
would be to give an unwarranted advantage to the side which had lost the 
greater number of soldiers to the enemy and a corresponding disadvantage 
to the side which had been successful in capturing the larger number of 
prisoners of war. It was suggested that it would be appropriate to reach 
a separate agreement, after the armistice had been signed, under which 
prisoners would be exchanged in equal numbers and corresponding grades, 
thus avoiding any change in the relative positions of the belligerents.'" 
This is the procedure normally followed in cartels for the exchange of 
prisoners of war."*® While there is much to be said for this position, it is 
not fully supported by history and, in the light of the quoted provisions of 
the 1949 Geneva Convention, it is not in conformity with the requirements 
of an international convention which has been so widely accepted as already 
to be considered as constituting universal international law.'*® This is 
not to say that the basic reason for the theory expressed above is not a 
valid one. When prisoners of war are held by the two belligerent sides in 
such disproportionate numbers as was the case in Korea, there is no ques- 
tion but that total release and repatriation considerably changes the balance 
between the two sides, even where there is a provision, as there is in the 
Korean Armistice Agreement, against the employment in subsequent acts 
of war of prisoners of war released and repatriated pursuant to an 
armistice agreement.*** 

The Renville Truce Agreement (which, it will be recalled, was signed 
on January 17, 1948, prior to the drafting of the 1949 Geneva Convention 
and prior even to the Stockholm Conference where the working draft of the 


armistice negotiations for well over a year after agreement had been reached on all 
other matters is beyond the scope of this paper. It is suggested that, while the defini- 
tive discussion of that problem remains to be written, basic materials with regard thereto 
may be found in Charmatz & Wit, ‘‘ Repatriation of Prisoners of War and the 1949 
Geneva Convention,’’ in 62 Yale Law Journal 391 (1953); Gutteridge, ‘‘The Repatria- 
tion of Prisoners of War,’’ in 2 International and Comparative Law Quarterly 207 
(1953); Mayda, ‘‘The Korean Repatriation Problem and International Law,’’ in 47 
A.J.I.L. 414 (1953); Lundin, ‘‘ Repatriation of Prisoners of War: The Legal and 
Political Aspects,’’ in 39 American Bar Association Journal 559 (1953); British White 
Paper, The Legal Aspects of the Repatriation of Prisoners of War, Cmd. 8793 (March, 
1953); Department of State, Memorandum of Legal Considerations Underlying the 
Position of the United Nations Command Regarding the Issue of Forced Repatriation 
of Prisoners of War (1953); Baxter, ‘‘ Asylum to Prisoners of War,’’ in 30 British 
Year Book of International Law 489 (1953); and Stone, op. cit. 661-665, 680-683. See 
also Garcia-Mora, International Law and Asylum as a Human Right, Ch. VII (Wash- 
ington, 1956). 

117 Bernand, op. cit. 92; Politis, loc. cit. 142; Robert, op. cit. 97. 

118 Robert, ibid. 99. 

119 Pars. 157-159, Rules of Land Warfare. 

120 The Final Act of the 1949 Geneva Conference had 59 signatories. Up to July 1, 
1956, there had been notification of 42 ratifications and 10 adherences. The U. S. ratifi- 
cation became effective on February 2, 1956. See 50 A.J.I.L. 724 (1956). 

121 Par. 52, Korean Armistice Agreement (note 5 above). 
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subsequent prisoner of war convention was prepared) contains the follow- 
ing significant provision : 


To accept the principle of the release of prisoners by each party 
and to commence discussions with a view of the most rapid and conveni- 
ent implementation thereof, the release in principle to be without 
regard to the number of prisoners held by either party.?*” 


The Israeli-Lebanese General Armistice Agreement provided for an 
immediate exchange of all prisoners of war.’** The provisions of the 
Korean Armistice Agreement with regard to prisoners of war are too well 
known to require repetition here.’** Article 21 of the Agreement for the 
Cessation of Hostilities in Viet-Nam provided generally for the ‘‘liberation 
and repatriation of all prisoners of war.’’**® In elaborating on that pro- 
vision the agreement states that prisoners of war will be ‘‘surrendered’’ 
to the other side—which would seem to indicate acceptance of the principle 
of ‘‘forcible repatriation.’’ However, the agreement further provides 
that the side to which they have been surrendered will assist them in 
proceeding to the zone of their choice—which would seem to indicate a 
right of self-determination by the individual. It is extremely doubtful 
that any of these unfortunates were among the horde of refugees who 
moved from the Communist to the non-Communist zone.'?° 

The omission of the India-Pakistan Cease-Fire Order and Truce Agree- 
ment from the above discussion was not inadvertent. For some reason the 
United Nations Commission resolution which became the Agreement made 
no mention of this subject; and apparently neither of the parties ever 
suggested that it be included. 


G. Consultative Machinery 


Provisions in an armistice agreement for the establishment of com- 
missions with various functions have a long history. Under the circum- 
stances, it is somewhat strange to find that the subject had not been men- 
tioned in the literature on the subject prior to the inclusion of a provision 
with regard thereto in The Law of Land Warfare. That provision reads as 
follows : 


Consultative machinery. It is generally desirable to provide for 
the establishment of a commission, composed of representatives of the 
opposing forces, to supervise the implementation of the armistice 
agreement. Additional commissions, composed of representatives of 
the belligerents or of neutral powers or both, may be constituted to 
deal with such matters as the repatriation of prisoners of war.?" 


The armistice proposed by the ambassadors of France and Great Britain 
in 1608 has already been mentioned in another connection.*** That docu- 


122 Par. 7f, Renville Truce Agreement. 

128 Art. VI, Israeli-Lebanese General Armistice Agreement (notes 5 and 58 above). 
124 Pars. 51-58 and Annex, Korean Armistice Agreement. 

125 Notes 5 and 59 above. 126 Note 107 above. 

127 Par, 487g, the Law of Land Warfare (note 12 above). 

128 Note 101 above. 
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ment also contained a provision to the effect that in the event the parties 
were unable to agree concerning the continued occupation of certain vil- 
lages and hamlets, some ‘‘notable persons’’ would be selected to decide the 
question. This provision was among those which the parties omitted from 
the Truce of Antwerp. However, the Truce of Ratisbonne established a 
commission to delimit frontiers 


so that in the future there may be no dispute to the prejudice of the 
truce herein agreed upon. The said Commissioners shall work to- 
gether to the end that if either party fails to make the promised resti- 
tutions, or to comply with any provision of this agreement, it will be 
entirely his own act.?*® 

Similarly, the 1809 Vienna agreement provided for commissioners to be 
named by both sides for the purpose of supervising the execution of the 
agreement.'*° And the Finnish-Russian Armistice of 1940 called for 
special representatives of the two sides to decide problems arising in the 
implementation of the agreement.*** 

All of the post-World War II armistice agreements establish commissions 
of one type or another for the purpose of either implementing or supervis- 
ing the implementation of various provisions of the agreements. Thus, 
the Renville Truce Agreement made use of the Committee of Good Offices 
created by the United Nations and the Committee’s military assistants for 
the investigation of incidents, supervision of the withdrawal of troops, 
ete. The India-Pakistan Agreement availed itself of the services of the 
United Nations Commission.*** The Israeli-Lebanese Agreement created 
a Mixed Armistice Commission and also provided for the use of the per- 
sonnel of the United Nations Truce Supervision Organization.*** The 
Korean Armistice Agreement created a variety of organs, including a Mili- 
tary Armistice Commission, a Neutral Nations Supervisory Commission, a 
Committee for the Repatriation of Prisoners of War, Joint Red Cross 
Teams, a Committee for Assisting the Return of Displaced Civilians, and a 
Neutral Nations Repatriation Commission.**® Similarly, the Viet-Nam 
Agreement created a Joint Commission and an International Commis- 
sion.'*¢ 

It is believed that on the basis of the foregoing consistent experience of 
recent years it may be assumed that the device of commissions made up of 
members of the belligerent forces and commissions made up of representa- 
tives of neutral nations, to which is assigned the mission of implementing 
and of supervising the implementation of the provisions of an armistice 
agreement, has become an accepted feature of such agreements. 


129 Note 48 above. 180 Note 68 above. 
181 34 A.J.I.L. Supp. 127, 131 (1940); Dept. of State Bulletin, April 27, 1940, p. 453. 
182 Arts. 4, 8, and 9, and par. 3 of the Annex, Renville Truce Agreement. 
138 Part ID, Resolution for a Cease-Fire Order and Truce Agreement. 
184 Art. VII, Israeli-Lebanese General Armistice Agreement (notes 5 and 58 above). 
185 Pars. 19-35, 36-50, 56, 57, 59, and Annex, Korean Armistice Agreement (note 5 
above). 

136 Pars. 30-33 and 34-36, Agreement on the Cessation of Hostilities in Viet-Nam 
(notes 5 and 59 above). 


NATURE AND SCOPE OF THE ARMISTICE AGREEMENT 


H. Political 


It has already been pointed out that one of the characteristics of an 
armistice is that it may contain political and economic, as well as military, 
clauses.*** The Law of Land Warfare enumerates a number of categories 
of such clauses which may be contained in an armistice, including disposi- 
tion of aircraft and shipping; co-operation in the punishment of war 
crimes; restitution of captured or looted property; shipping, communica- 
tions facilities and public utilities; civil administration; displaced persons; 
and the dissolution of organizations which may subvert public order.*** 
It is obvious that a number of these subjects would only be appropriate 
in an armistice such as most of those which were concluded during or at the 
end of the two world wars where the victors were dictating terms to the 
vanquished. Some, such as those relating to displaced persons, movement 
of civilians, commercial intercourse, etc., have already been discussed. 
Generally speaking, it may be stated that the scope of this type of provision 
is limited only by the ability of the belligerents to reach agreement with 
regard thereto. Numerous examples of such provisions may be found in 
the armistice agreements of the past decade which we have been examining 
herein.?** 


I. Violations 


The question of denunciations has already been discussed in connection 
with armistice agreements of indefinite duration.**® Now it is appropriate 
to examine the problem of violations of an armistice agreement and de- 
nunciations in connection therewith. 


In his Instructions, Lieber stated that ‘‘ 


if either party violates any 
express condition, the armistice may be declared null and void by the 
other.’’*#* Article 51 of the Declaration of Brussels also included a state- 
ment to the effect that a violation of an armistice gave the other party the 
right to terminate it (‘‘le denoncer’’).‘** It will be noted that under either 
of these rules a belligerent had the right to denounce an armistice for a 
violation of even a minor condition. An attempt was made to remedy this 


187 See p. 881 above. 

188 Par. 488, The Law of Land Warfare (note 12 above). 

139 Prohibition of sabotage, restrictions on propaganda radio broadcasts: par. 7, 
Renville Truce Agreement; local administration, guarantee of human and political rights, 
consultation on means of self-determination: Parts IIA3, ITB3, and III, India-Pakistan 
Resolution for a Cease-Fire Order and Truce Agreement; civil administration and relief 
in demilitarized zone, displaced persons, recommendation for the convening of a political 
conference: pars. 10, 59, and 60, Korean Armistice Agreement (note 5 above); 
civil administration and relief in demilitarized zone, political and administrative 
measures in regrouping zones, prohibition of foreign military bases, prohibition of 
military alliances: pars. 8, 14, and 19, Agreement on the Cessation of Hostilities in Viet- 
Nam (notes 5 and 59 above). The Israeli-Arab General Armistice Agreements contain 
no such provisions, probably for the reason mentioned in note 26 above. 

140 See p. 892 above. 

141 Lieber, op. cit. Art. 136. For some reason, Art. 145 provides further that a 
“‘elear’’ breach of an armistice by one party releases the other. 

142 Note 11 above. 
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situation by Article 40 of both of the Hague Regulations which authorized 
a denunciation for a ‘‘serious violation,’’ with the additional proviso that 
in cases of ‘‘urgency’’ the violation might warrant the recommencing of 
hostilities immediately.’** Clearly, the failure to define the term ‘‘serious 
violation’’ and the indefiniteness of the term ‘‘urgency’’ left a great deal to 
the discretion of the aggrieved party.‘** After analyzing the applicable 
international conventions and the writers on the subject, one eminent 
author arrives at this conclusion: 


. . . Three rules may be formulated from this—(1) violations which 
are not serious do not even give a right to denounce an armistice; (2) 
serious violations empower the other party to denounce the armistice, 
but not, as a rule, to recommence hostilities at once without giving 
notice; (3) only in case of urgency is a party justified in recommencing 
hostilities without notice.’* 


Parties negotiating armistice agreements have apparently been loathe to 
include any reference therein with regard to the possibility of denunciation 
for violation, perhaps because they have preferred to rely on the rather 
vague rule of international law.*** It is suggested that in these days 
of extremely detailed agreements it might be well to consider the advisa- 
bility of specifying in the agreement which of its provisions are consid- 
ered by the parties to be of such importance that a violation would be 
considered either ‘‘serious’’ or ‘‘urgent.’’ 

One of the important problems with regard to violations is that of the 
violation of a provision of an armistice by an individual acting independ- 
ently. Grotius stated that ‘‘private acts do not break a truce unless in 
addition there is a public act, that is, through command or approval.’ 
This is the basic tenor of Article 52 of the Declaration of Brussels and 
Article 41 of both of the Hague Regulations, all of which, in substance, pro- 
vide that a violation by a private act only entitles the aggrieved side to 
demand that the individual offender be punished and, in an appropriate 
case, to demand compensation for damages.*** 

The Rules of Land Warfare defined the term ‘‘private individuals” 
as excluding members of the armed forces.**® The Law of Land Warfare 
reverses that position, stating that in the sense of Article 41 of the 1907 
Hague Regulations a private individual is any person, including a member 
of the armed forces, who acts on his own responsibility.*° It is believed 
that the Hague Regulation intended, like Grotius, to distinguish between 
official and unofficial acts, and that the definition appearing in the later 


148 Ibid. 144 Wheaton, op. cit. 229. 

145 Oppenheim, op. cit. 556. 

146 An exception to this statement is par. 10 of the Renville Truce Agreement, which 
provides: ‘‘This agreement shall be considered binding unless one party notifies the 
Committee of Good Offices and the other party that it considers the truce regulations 
are not being observed by the other party and that this agreement should therefore be 
terminated.’’ 

147 Grotius, op. cit. iii, XXI, XIII. 148 Note 11 above. 

149 Par, 269, Rules of Land Warfare (note 12 above). 

150 Par. 494b, The Law of Land Warfare (note 12 above). 
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manual is fully consonant with that distinction. The Law of Land War- 
fare states further that violations by individuals do not justify denuncia- 
tion unless they are proved to have been committed with the knowledge and 
consent of their government or commander—and that consent may be in- 
ferred from a persistent failure to punish the offenders.*™ 

As far back as the Armistice of Ulm in 1647 we find a provision to the 
effect that officers of either side who violated any provision of the armistice 
agreement would be severely punished.**? Paragraph 13e of the Korean 
Armistice Agreement requires the commanders of the two sides to ‘‘insure 
that personnel of their respective commands who violate any of the pro- 
visions of this Armistice Agreement are adequately punished’’; and Article 
22 of the Viet-Nam Agreement is identical, except for minor differences 
which probably resulted during the course of translating from English to 
French and then back into English.*** It can logically be assumed that 
if the parties provide for the punishment of individual violators, they do 
not contemplate that such violations constitute a basis for denunciation. 

The emergence of the guerrilla or partisan as a potent force in modern 
warfare has emphasized this problem. Irregular forces are frequently diffi- 
cult to control; but it is not unusual to find them specifically included, 
with the regular forces, within the restrictions contained in the armistice.*** 
While this procedure is obviously appropriate, their frequent disregard 
of the orders of the commander of the organized military forces, who is 
responsible for insuring compliance with the provisions of the armistice, 
can become an acute problem insofar as violations of the armistice are 
concerned.?*® 


J. Naval 


Authorities writing on the war conventions have, with rare exception, 
devoted little more than a sentence or two to the subject of the effect of a 
general armistice on naval warfare.*°* They are, however, practically 
unanimous with regard to the few rules which they do enunciate. 

Naturally, a general armistice would impliedly include a prohibition 
against a naval bombardment or a naval battle, inasmuch as every general 
armistice includes a complete suspension of active hostilities. However, 
the problem is more difficult when the question involved is the maintenance 
of a naval blockade with its concomitant factors such as the right of visit 


151 bid. par. 494c. In general accord on this problem, see pars. 299 and 300, Laws 
and Usages of War on Land; and pars. 299 and 300, Laws of War on Land. 

152 Note 103 above. 158 Note 5 above. 

154 The India-Pakistan Resolution for a Cease-Fire Order and Truce Agreement is 
stated to be applicable to ‘‘all forces, organized and unorganized.’’ The Israeli- 
Lebanese General Armistice Agreement refers to ‘‘military or para-military forces of 
either Party, including non-regular forces.’’ The Korean Armistice Agreement uses 
the more general term ‘‘all armed forces under their control, including all units and 
personnel of the ground, naval, and air forces.’’ So does the Agreement on the 
Cessation of Hostilities in Viet-Nam. 155 Rosenne, op. cit. 45. 

186 The exception is Rolin, Le droit moderne de la guerre (Brussels, 1920), in which 
an entire chapter (Vol. II, Ch. XVII, ##801-810) is devoted to ‘‘The application of 
the rules of armistice in maritime warfare.’’ 
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and search, control over neutral vessels, seizure of contraband, taking of 


prizes, etc. 
One of the more recent works on this subject states: 


. . . During a general armistice, belligerents probably also have the 
right to capture vessels belonging to the enemy and to stop and visit 
neutral ships as well as to prevent them from breaking a blockade and 
from carrying contraband, unless otherwise agreed upon. The ques- 
tion is not, however, settled and the taking of prize in particular may 
be considered as a hostile act.**" 
As a practical matter, it is difficult to see how a belligerent who continues 
the maintenance of a blockade during an armistice can avoid committing 
hostile acts. However, most writers are far more positive than the above 
quotation would indicate concerning the right of a belligerent to continue 
during a general armistice a naval blockade which had been previously 
established and concerning which the armistice agreement makes no pro- 
vision.*** There is some indication that modern thinking in this direction 
is premised on the equally modern doctrine which permits a naval blockade 
even in time of peace—the so-called ‘‘pacific blockade.’’*** The limita- 
tion with regard to prizes noted above is undoubtedly based upon the 
statement made by one writer to the effect that such an act ‘‘is irreconcil- 
able with a state of suspension of hostilities.’’*®° It is apparent that the 
failure, in an appropriate case, to include within an armistice a clear 
provision with regard to naval blockade, and naval warfare generally, can 
be the cause of serious difficulties and, perhaps, even of the resumption of 
hostilities.*** Let us review some of the armistice agreements in which an 
attempt has been made to cover the subject and weigh the sufficiency or 
insufficiency of the provisions drafted for that purpose. 

The Truce of Antwerp (Spain-United Provinces) stated that ‘‘all acts of 
hostility of all nature on sea and on land shall cease.’’*** Such a clause 
would prohibit a pitched battle at sea or a naval bombardment of an enemy 
shore—but would it prohibit a blockade? The Armistice of Paris which 
followed Napoleon’s abdication in 1814 was more specific.*** It provided 
that the blockade of France would be lifted and that all prizes taken after 
various dates (which allowed for the time necessary for the news to reach 
different areas) would be restored. No difficulties should arise under such 
an armistice; nor under the somewhat similar provisions of the Armistice 
of Malmoe, which even went so far as to require the return of prizes 


157 Castrén, op. cit. 130. 
158 Oppenheim, op. cit. 547; Politis, loc. cit. 134; Robert, op. cit. 52; Wheaton, op. cit. 
229. Rolin (op. cit. #805) quotes Art. 72 of the Manuel des lois de la guerre maritime, 
drafted by the Institut de Droit International, as stating that ‘‘in the absence of 8 
specific provision in the agreement, blockades in being at the time of an armistice need 
not be lifted.’’ Rolin asserts, however, that no new blockades may be established, 48 
the establishment of a blockade is an act of war. 

159 Oppenheim, op. cit. 144; Politis, loc. cit. 

160 Pillet, Les lois actuelles de la guerre 368 (Paris, 1901). 

161 For a discussion of the problem arising from the indefiniteness of the provision 
of the Israeli-Egyptian General Armistice Agreement in this regard, see p. 885 above. 
162 Note 102 above. 168 Note 50 above. 
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legitimately taken and to provide for indemnification if prizes and their 
cargoes could not be returned in kind.’ 

The Armistice of Versailles of 1871 (France-Germany) created a naval 
line of demarcation and provided for the restoration of all captures made 
after the conclusion of the armistice and before its notification. Again, 
this would seem to meet the requirements of precision and completeness 
essential to prevent disputes. 

The Armistice of Shimonoseki (Japan-China) adopted the opposite ap- 
proach, specifically authorizing the seizure of any military sea move- 
ments.** While this is, of course, entirely within the power of the parties, 
some act pursuant thereto may cause such a public reaction as to practically 
compel a government to resume hostilities—and, also, a government which 
is looking for an excuse to do so can avail itself of an incident thereunder 
as a basis for the resumption of hostilities. 

Neither the two original armistice agreements entered into on May 19, 
1897 (Epirus), and May 20, 1897 (Thessaly), in the Greco-Turkish War 
of that period, nor the amended agreements reached on June 3, contained 
any provisions relating to the naval situation.**%* On June 4 a supple- 
mentary agreement was concluded which lifted the Greek blockade, but 
prohibited Turkey from reinforcing her armies in Greece or bringing in 
any munitions, limiting her to revictualing her troops twice a week through 
designated Greek ports. These, and certain other naval provisions of the 
supplementary agreement were so indefinite as to be calculated to en- 
courage disputes—which they did. 

It has already been noted that the Protocol of Portsmouth (Russia- 
Japan) prohibited bombardment of enemy territory by naval forces and 
that the subsequent ‘‘Naval Protocol of Armistice’’ established a boundary 
line between the two fleets.‘** The Protocol of Portsmouth also provided 
that ‘‘maritime captures will not be suspended by the armistice.’’ It is to 
be assumed that the Japanese were following the precedent which they had 
established in the Armistice of Shimonoseki. 

The early post-World War II armistice agreements tended to follow the 
irregular pattern indicated above. The Renville Truce Agreement con- 
tains no reference to naval warfare or the sea—a strange situation for an 
armistice relating to an island area.’ The Israeli-Lebanese General 
Armistice Agreement provided that ‘‘a general armistice between the armed 
forces of the two parties—land, sea and air—is hereby established’’ and 
that ‘‘no element of the land, sea or air military or para-military forces 
of either Party . . . shall commit any warlike or hostile acts.’’*7° We 
have already seen how identical provisions have caused grave disputes be- 
tween Israel and Egypt with regard to their effect on Egypt’s naval 
blockade.172 

In the Korean Armistice Agreement the required precision and com- 
pleteness on this subject were almost reached. Paragraph 12 of that Agree- 

164 Note 67 above. 165 Clereq, op. cit. 

166 Note 66 above. 167 Politis, loc. cit. 116. 


168 See p. 889 and notes 52 and 54 above. 169 Note 5 above. 
170 Notes 5 and 58 above. 171 See p. 885 above. 
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ment called for a complete cessation of all hostilities, including naval 
hostilities; and paragraph 15 provides: 

This Armistice Agreement shall apply to all opposing naval forces, 

which naval forces shall respect the waters contiguous to the Demili- 


tarized Zone and to the land area of Korea under the military control 
of the opposing side, and shall not engage in blockade of any kind of 


Korea.?"? 


This is probably one of the most complete naval provisions ever included 
in an armistice agreement. However, the general descriptive statement 
concerning this armistice is qualified in view of the fact that in negotiating 
it an attempt to reach an agreement on the extent of the territorial waters 
was unsuccessful because the United Nations Command proposed the tra- 
ditional three-mile limit, the Communists insisted on the twelve-mile limit, 
and the Republic of Korea had established the arbitrary ‘‘Rhee Line’’ 
which extends anywhere from 60 to 200 miles from shore. According to 
unofficial accounts the United Nations Command has voluntarily imposed a 
twelve-mile limit on its personnel in order to avoid incidents. However, 
this has not been entirely successful. 

Finally, the Agreement on the Cessation of Hostilities in Viet-Nam is 
almost, though not quite, as complete as the Korean Armistice Agreement. 
Article 24 provides that the agreement applies to all of the armed forces of 
either party and states that such armed forces ‘‘shall commit no act and 
undertake no operation against the other party and shall not engage in 
blockade of any kind in Viet-Nam.’’*™* It also defines the territory of a 
party as including ‘‘territorial waters.’’ France supports the three-mile 
definition of territorial waters and it is to be assumed that the state of 
Viet-Nam does likewise. It is equally to be assumed that the Viet-Minh 
will subscribe to the twelve-mile limit of territorial waters supported by 
the U.S.S.R. Accordingly, here, too, there is a possibility of dispute. 

The foregoing discussion has, it is believed, indicated the necessity of 
including in an armistice agreement specific and precise provisions with 
regard to naval warfare, blockades, etc. It should also have indicated that 
progress in the right direction has been made in recent years and that care 
on the part of the negotiators of future armistice agreements can quickly 
and simply eliminate the naval problem as a source of irritation during 
the often uneasy period of armistice. 


IV. ConciLusion 


The general armistice is a living, dynamic war convention which, despite 
centuries of use, is still continuing in each decade to expand its scope and 
to increase the importance of its position among the agreements concerning 
the non-hostile relations of belligerents. The elaborate armistice agree- 
ments of recent years have, in effect, rendered the preliminaries of peace 
obsolete. It is not inconceivable that the formal treaty of peace will suffer 
the same fate and that wars will one day end at the armistice table. 


178 Notes 5 and 59 above. 


172 Note 5 above. 
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EDITORIAL COMMENT 


LAWRENCE PREUSS, 1905-1956 


In the death on July 7th of Professor Lawrence Preuss of the University 
of Michigan, the AMERICAN JOURNAL OF INTERNATIONAL LAW mourns one 
of its distinguished editors and a world-famous scholar in many fields of 
international law. At the time of his death he was on leave as a result of 
illness. Born in Illinois in 1905, Professor Preuss came to Michigan for 
his higher education and received his A.B., A.M., and Ph.D. degrees from 
that University. He joined its staff while still a student. Working first 
as an assistant to Professor Jesse S. Reeves in the International Law course 
(where the writer first knew him), he rapidly progressed through the inter- 
mediate academic ranks to become Professor of Political Science. His 
chief non-academic work consisted of wartime Government service with the 
Department of State, the United Nations War Crimes Commission in 
London, the United Nations Committee of Jurists in Washington, and the 
United States Delegation to the United Nations Conference on International 
Organization at San Francisco in 1945. As a graduate student and teacher 
he enjoyed periods of study and travel in Europe. During 1954-55 he 
served as a visiting professor at the University of California in Berkeley. 

Professor Preuss wrote many articles for legal periodicals, especially the 
AMERICAN JOURNAL OF INTERNATIONAL LAw. He was a faithful member 
of the Board of Editors for a decade, contributing his own writings to the 
JourNAL and upholding high standards in evaluating manuscripts con- 
tributed by others. Beginning with the work on Diplomatic Privileges and 
Immunities in which he assisted Professor Reeves, he long took an active 
part in the work of the Harvard Research in International Law. He twice 
served on the Executive Council of the American Society of International 
Law and from time to time spoke at the annual meetings of our Society. 
His talks to the American Society ranged from ‘‘Some Effects of Govern- 
mental Controls on Neutral Duties’’ in 1937 to ‘‘The Execution of Treaty 
Obligations Through Internal Law’’ in 1951. From 1935 to 1940 he 
covered United States decisions as an Associate Editor of the Annual Digest 
and Reports of Public International Law Cases. During his last European 
trip in 1949, Professor Preuss gave at the Hague Academy of International 
Law a penetrating series of lectures on ‘‘Matters of Domestic Jurisdiction. 
Article Two, paragraph seven, of the Charter of the United Nations.’’ 

His writings covered a wide field of interest in the international law 
area, dealing with the problems of diplomatic privileges and immunities, 

‘See, in addition to the work of the Harvard Research, his articles on ‘‘Foreign 
Diplomats and the Prohibition Laws,’’ 30 Mich. L. Rev. 333 (1932); ‘Capacity for 


— and the Theoretical Basis of Diplomatic Immunities,’’ 10 N.Y.U.L.Q.R. 170 
1932), 
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international organizations and their officials,? the Eastern Greenland case,’ 
punishment of crimes against the security of foreign states,* international 
responsibility for hostile propaganda,® National Socialist legal and political 
theory,® nationality,’ current decisions in international law,® recognition,® 
protection of diplomatic and consular premises,’® immunity of foreign gov- 
ernment ships,'' neutrality,’* international penal law,** the relationship of 
international law to internal law,™* problems relating to the making and 


2 See, in particular, ‘‘Diplomatie Privileges and Immunities of Agents Invested with 

Functions of an International Interest,’’ 25 A.J.I.L. 694 (1931); ‘‘The International 

Organizations Immunities Act,’’ 40 ibid. 332 (1946); ‘‘Immunity of Officers and Em- 

ployees of the United Nations for Official Acts: The Ranollo Case,’’ 41 ibid. 555 (1947). 
8‘*The Dispute between Denmark and Norway over the Sovereignty of East Green- 

land,’’ 26 A.J.I.L. 469 (1932); also in Oslo Aftenposten, Sept. 24, 1932. 

4‘*La répression des crimes et délits contre la sireté des états étrangers,’’ 40 Rev. 


Gén de Droit Int. Pub. 606 (1933). 
5 ‘‘Tnternational Responsibility for Hostile Propaganda against Foreign States,’’ 28 


A.J.L.L. 649 (1934). 

6 ‘‘La théorie raciale et la doctrine politique du national-socialisme,’’ 41 Rev. Gén. de 
Droit Int. Pub. 661 (1934); ‘‘Racial Theory and National Socialist Political Thought,’’ 
15 S.W. Soe. Sci. Q. 1 (1934) ; ‘*Germanie Law versus Roman Law in National Socialist 
Legal Theory,’’ 16 J. Comp. Leg. & Int. Law 269 (1934); ‘‘Position of Aliens in 
National Socialist Penal Law Reform,’’ 29 A.J.I.L. 206 (1935); ‘‘National Socialist 
Conceptions of International Law,’’ 29 Am. Pol. Sci. Rev. 594 (1935); ‘‘ Punishment by 
Analogy in National Socialist Penal Law,’’ 26 J. Crim. Law & Criminology 847 (1936). 

7**International Law and Deprivation of Nationality,’’ 23 Georgetown L.J. 250 
(1935); ‘‘La dénationalisation imposée pour des motifs politiques,’’ 4 Rev. int. 
francaise du droit des gens 10, 241 (1937); ‘‘Denaturalization on the Ground of Dis- 
loyalty,’’ 36 Am. Pol. Sci. Rev. 701 (1942). 

8 In addition to contributions to the Annual Digest, see ‘‘ Jurisprudence américaine en 
matiére de droit international (1933-1935),’’ 43 Rev. gén. de droit int. pub. 589 (1936); 
44 ibid. 561 (1937). 

®‘* Jurisprudence américaine relative & la reconnaissance de 1’U.R.S.S. par les Etats- 
Unis (1933-1935),’’ 44 Rev. gén de droit int. pub. 199 (1937). 

10‘* Protection of Foreign Diplomatic and Consular Premises against Picketing,’’ 
31 A.J.I.L. 705 (1937). 

11‘*State Immunity and the Requisition of Ships during the Spanish Civil War,’’ 35 
A.J.I.L. 263 (1941); and 36 ibid. 37 (1942). 

12‘*Some Effects of Governmental Controls on Neutral Duties,’’ Proceedings, Ameri- 
ean Society of International Law, 1937, p. 108; ‘‘Die Vereinigten Staaten und der 
spanische Biirgerkrieg,’’ 4 Vélkerbund and Vélkerrecht 627 (1938); ‘‘The Concepts of 
Neutrality and Non-Belligerency,’’ 218 Ann. Amer. Acad. Pol. & Soc. Sci. 97 (1941). 

13 In addition to his work on the Harvard Research in this field, and the article cited 
in footnote 4 above, see ‘‘International Law and German Legislation on Political 
Crime,’’ 20 Grotius Society Transactions 85 (1935); ‘‘Kidnaping of Fugitives from 
Justice on Foreign Territory,’’ 29 A.J.I.L. 502 (1935); ‘‘Der Umfang der Strafgewalt 
nach amerikanischer Rechtsauffassung,’’ 5 Zeitschrift fiir auslindisches 6ffentliches Recht 
u. Vélkerrecht 239 (1935); ‘‘La non-extradition des nationaux dans les relations franco 
américaines,’’ 3 Rev. int. francaise du droit des gens 159, 244 (1937); ‘‘ American 
Conception of Jurisdiction with respect to Conflicts of Law on Crime,’’ 30 Grotius 
Society Transactions 184 (1944). 

14 ‘*International Law in the Constitutions of the Lander in the American Zone,”’ 
41 A.J.I.L. 888 (1947); ‘‘The Relation of International Law to Internal Law in the 
French Constitutional System,’’ 44 ibid. 641 (1950). Concerning this latter article, one 
may well agree with the reviewer who described it as ‘‘a model of learning and judicious 
interpretation,’’ adding that ‘‘It is a matter for regret that we do not more frequently 
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application of treaties,*® and other topics.’* At the time of his death he 
was projecting an elaborate comparative study of the laws and practices of 
various nations in connection with the making of treaties and the effect of 
treaties as internal law. 

His own standards of scholarship were unusually high, and he imbued 
his graduate students with like ideals. His courses had a very considerable 
impact upon the Michigan undergraduates, stressing the legal side of in- 
ternational relations. He also taught in such related fields as political and 
legal theory, and international organization, though international law re- 
mained his primary interest. Among his professional colleagues in our sub- 
ject he was known as a meticulously careful researcher with an extra- 
ordinary wide command of the cases, international practice, treaties, statutes 
and views of writers in a number of languages; as one who wrote well and 
vigorously in support of what he believed to be sound and true; and as a 
realistic appraiser of the present scene who never lost faith in the possi- 
bilities of international law. As one who has known him for the 29 years 
since I was a student and he the grader of papers in Professor Reeves’ 
course in International Law, I may say that we have lost a renowned scholar 


and a true friend. 
Wma. W. BisnHop, JR. 


PAN AMERICAN DISCUSSIONS ON OFFSHORE CLAIMS 


Eleven years have passed since the concept of the continental shelf was 
first employed, in the now familiar United States Proclamation of Septem- 
ber 28, 1945, as the basis for a claim of exclusive control by a coastal state 
over natural resources in the seabed and subsoil beneath the high seas off its 
shores. As is well known, the concept then put forward has proved at- 
tractive in succeeding years to many governments in all parts of the world; 
but nowhere has it been received with more enthusiasm than among the 
nations of Central and South America. It now appears, indeed, that at 
least fourteen of the eighteen Latin American states possessing a seacoast 
have formulated specific claims relying in some manner on the continental 
shelf concept.1. In many cases, however, the original doctrine has under- 


have the opportunity of seeing products of his work, which has exerted a weighty in- 
fluence in favour of the acceptance of the overriding authority of international law.’’ 
28 British Year Book of Int. Law 415 (1951). 

15‘*The Execution of Treaty Obligations through Internal Law,’’ Proceedings, 
American Society of International Law, 1951, p. 82; ‘‘On Amending the Treaty-Making 
Power: A Comparative Study of the Problem of Self-Executing Treaties,’’ 51 Mich. 
Law Rev. 1117 (1953). 

16 Such as ‘‘International Law and the Individual,’’ 46 Mich. Alum. Quart. Rev. 1 
(1939) ; ‘* The International Court of Justice and the Problem of Compulsory Jurisdic- 
tion,’’ 13 Dept. of State Bulletin 471 (1945); ‘‘The International Court of Justice, the 
Senate, and Matters of Domestic Jurisdiction,’’ 40 A.J.I.L. 720 (1946); ‘*Consular 
Immunities: The Kasenkina Case (U.8.-U.S.S.R.),’’ 43 ibid. 37 (1949); ‘‘Some 
Aspects of the Human Rights Provisions of the Charter and their Execution in the 
United States,’’ 46 ibid. 289 (1952). 

1 The exceptions appear to be Colombia, Cuba, Haiti, and Uruguay. In a statement 
appended to the Final Act of the Ciudad Trujillo Conference, Colombia noted, however, 
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gone in the course of adoption a sea-change into something assuredly rich 
and strange. 

To recall in a paragraph a history which has already been fully recounted 
from time to time in this JouRNAL and elsewhere, a number of Latin Ameri- 
can states undertook to expand the scope of the shelf doctrine by declaring 
it applicable not only to the resources of the seabed and subsoil but also to 
the waters above the shelf and the living resources—+.e., fish—in those 
waters. This trend found its most pronounced expression in the view, first 
espoused by Chile and Peru, that the exclusive jurisdiction of the coastal 
state should extend not only over its adjacent shelf regardless of depth, but 
also over the adjacent waters out to whatever distance might be found neces- 
sary to conserve and exploit the resources therein. Without prejudice to 
later changes, this limit was set at an arbitrary line 200 miles offshore. 
Such assertions, of course, abandoned all connection with the geographical 
concept of the shelf and were in substance nothing but claims to a vastly 
expanded belt of territorial waters. This development was carried to its 
ultimate conclusion in the 1950 Constitution of El Salvador, where it was 
said quite simply that the national territory included the adjacent seas for 
a distance of 200 miles, together with the corresponding shelf—the cart 
being thus finally maneuvered in front of the horse. 

There thus developed in the decade after 1945 a marked divergence of 
views among the American states as to the proper scope of the continental 
shelf doctrine. At one extreme were those who favored a restricted ap- 
plication, and who saw in any effort to extend the doctrine to waters or to 
living resources of the sea a dangerous encroachment on the freedom of the 
high seas and hence on the whole structure of established international law. 
The United States, with its far-ranging shipping and fishery interests, was 
the chief spokesman of this group; states whose actions were in harmony 
with this view included Cuba, the Dominican Republic, Guatemala, Nica- 
ragua, and Venezuela. At the other extreme were the 200-mile countries: 
Chile, Costa Rica, Ecuador, El Salvador, Honduras (for the Atlantic only), 
and Peru. In between was a group of states which had claimed in principle 
exclusive rights over fisheries, but apparently only within the limits of the 
geographical shelf: Argentina, Mexico, and Panama. Brazil, in its 1950 
shelf claim, reserved its position on fishing rights. 

The conflict, already well marked out in official protests against the more 
extreme views, took on a more serious aspect in practice when in 1952 and 
1954 Ecuador and Peru undertook to enforce their regulations against 
foreign fishing craft operating within 200 miles of their shores.? These 
incidents tended to arouse emotions and introduce touchy questions of na- 


that it would ‘‘consider whether or not it is advisable to change its attitude of prudent 
waiting, and issue its own regulations on certain matters.’’ Final Act of the Inter- 
American Specialized Conference on ‘‘Conservation of National Resources: The Con- 
tinental Shelf and Marine Waters,’’ March 28, 1956 (Pan American Union, Conference 
Series No. 50), p. 23. 

2 For material relating to these incidents, see C. B. Selak, Jr., ‘‘Fishing Vessels and 
the Right of Innocent Passage,’’ 48 A.J.I.L. 627-635 (1954); Case of Sauger et al., 49 
ibid. 575-577 (1955) ; Peru, Ministry of Foreign Affairs, Memoria 1954-1955, pp. 13-24. 
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tional prestige, thus making objective discussion of the legal issues all the 
more difficult. This undercurrent of feeling has also been evident in some 
of the numerous doctrinal writings on the subject. 

In an effort to deal with a situation which was obviously on its way to 
becoming an irritant to good inter-American relations, the Tenth Inter- 
American Conference at Caracas in March, 1954, resolved to convene an 
Inter-American Specialized Conference on ‘‘Conservation of Natural Re- 
sources: The Continental Shelf and Marine Waters,’’* which was duly 
held at Ciudad Trujillo from March 15 to March 28, 1956. To assist this 
eonference with a preparatory study, the topic was later placed also on 
the agenda of the Third Meeting of the Inter-American Council of Jurists, 
held at Mexico City from January 17 to February 4, 1956. As current 
expressions of the views of the American republics, the work of these two 
meetings merits study in order to see whether any progress is being made 
toward resolving the conflict described above. 

At the Mexico City meetings the Council of Jurists devoted a large part 
of its crowded schedule to the topic of the ‘‘system of territorial waters and 
related questions’’ in preparation for the forthcoming Specialized Con- 
ference. From this discussion emerged a resolution, subsequently adopted 
by a majority of the Council at a plenary session, somewhat grandiloquently 
entitled ‘‘ Principles of Mexico on the Juridical Regime of the Sea.’’* The 
preamble of this resolution declares these principles to be ‘‘the expression 
of the juridical conscience of the Continent,’’ and to be rules ‘‘applicable 
between American States,’’ but that their acceptance is not to have the 
effect of prejudicing the individual positions of the various countries as to 
the extent of territorial waters. Rules on five aspects of the subject are then 
set forth: territorial waters, continental shelf, conservation of living re- 
sources of the high seas, base lines, and bays. 

The sections on base lines and bays do not contain any radical innova- 
tions, but accord in general with the views of the International Law Com- 
mission and of the International Court in the Fisheries Case. The other 
sections, however, represent a greater departure. With respect to terri- 
torial waters, the resolution declares the three-mile limit to be neither 
sufficient nor a rule of general international law, and that therefore an 
enlargement of such waters is justifiable; each state is competent to es- 
tablish its own territorial waters ‘‘within reasonable limits.’’ With respect 
to the continental shelf, it is said: 


The rights of the coastal State with respect to the seabed and sub- 
soil of its continental shelf extend also to the natural resources found 
there, such as petroleum, hydrocarbons, mineral substances, and all 
marine, animal, and vegetable species that live in a constant physical 
and biological relationship with the shelf, not excluding the benthonic 
species. 

* Resolution LXXXIV; 48 A.J.I.L. Supp. 128 (1954). 


_* Resolution XIII, Feb. 3, 1956. Final Act of the Third Meeting (English transla- 
tion, as published by the Pan American Union), pp. 36-38. 
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On the subject of conservation, the relevant paragraphs read: 


1. Coastal States have the right to adopt, in accordance with sci- 
entific and technical principles, measures of conservation and super- 
vision necessary for the protection of the living resources of the sea 
contiguous to their coasts, beyond territorial waters. Measures taken 
by a coastal State in such case shall not prejudice rights derived from 
international agreements to which it is a party, nor shall they dis- 
criminate against foreign fishermen. 

2. Coastal States have, in addition, the right of exclusive exploita- 
tion of species closely related to the coast, the life of the country, 
or the needs of the coastal population, as in the case of species that 
develop in territorial waters and subsequently migrate to the high 
seas, or when the existence of certain species has an important rela- 
tion to an industry or activity essential to the coastal country, or when 
the latter is carrying out important works that will result in the 
conservation or increase of the species. 


Despite the adoption of these ‘‘principles’’ by a large majority, it is note- 
worthy that eleven of the twenty-one governments represented (of which 
two have no seacoast) found it necessary to append to the Final Act reser- 
vations or explanatory statements concerning their views on the matter. 
Several, such as Colombia, Cuba, and the Dominican Republic, questioned 
whether the resolution was the kind of preparatory study which would 
assist the Specialized Conference, and whether it did not encroach on the 
functions of that Conference. Brazil and Venezuela observed that their 
affirmative votes were given on the understanding that the resolution was 
not a definitive statement, and that their support for it did not mean un- 
qualified endorsement. The United States said flatly that much of the 
resolution was ‘‘contrary to international law,’’ that it had been ‘‘ clearly 
designed to serve political purposes’’ and hence was outside the competence 
of the Council, and that it had been adopted in haste without adequate 
study or debate. 

Other objections were raised with respect to the particular formulations 
used in the resolution. Colombia pointed out that the resolution could not 
possibly set forth ‘‘rules,’’ as it purported to do, for contractually binding 
international rules of this kind could be created only by treaties duly ap- 
proved and ratified. Cuba observed that the two recitals in the preamble 
were in effect contradictory, for one declared the principles to be applicable 
between the American states and the other declared that they were not to 
affect the position of any individual state. Several states, including 
Brazil, Colombia, Cuba, and Panama, criticized strongly the notion that 
the extent of territorial waters was a question solely for the coastal state 
to decide, and vigorously affirmed the right of the international community 
to have its needs and interests recognized. 

Upon analysis of the resolution, it becomes evident that most of these 
objections are well founded. In form alone, quite apart from the merits, 
the text bears all the marks of hasty workmanship. Though described as 
setting forth principles on the juridical regime of the sea, it actually deals 
with only a few scattered topics, and with these in wholly unintegrated 
fashion. There is no mention, for example, of navigation or innocent 
passage, of the status of merchant ships or warships, of the legal position 
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of straits or channels, or of piracy. The most cursory comparison of this 
text with the comprehensive drafts of the International Law Commission— 
which are themselves by no means perfect—emphasizes its incomplete and 
disjointed character. One would have thought that the ‘‘juridical con- 
science of the Continent’’ was deserving of more adequate expression. 
In technical quality the resolution is far inferior to the work done by the 
Council on other items of its agenda, such as extradition and commercial 
arbitration. 

In substance also the views expressed seem justly open to the various 
objections made. It may be conceded that the three-mile limit is not a 
general rule of law, but this does not mean that it is always insufficient or 
wrong for those states that adhere to it. Again, the application of the 
continental shelf doctrine to living resources of the sea perpetuates a 
gross distortion of that doctrine, wholly incompatible with the freedom 
of the seas. The same incompatibility characterizes the two provisions 
for exclusive control by a coastal state of such resources—in addition to the 
inconsistency with one another of the two paragraphs quoted above. The 
provisions as a whole amount in effect to a rejection of any real restraints 
on the unilateral ambitions of coastal states. They are couched exclusively 
in terms of the ‘‘rights’’ of such states, with no suggestion that these also 
possess duties to observe the long-established rights of the international 
community. 

In view of such obvious deficiencies and extravagances, it is difficult 
to avoid the belief that the resolution was indeed designed as a political 
maneuver rather than a juridical pronouncement. It would seem not im- 
probable that the topics singled out for treatment—those most acutely in 
dispute among the American states—may have been selected in order that 
they might receive an endorsement which would be useful in the subsequent 
Specialized Conference. Hence the haste to get something favorable on 
record. Other circumstances tend to support this hypothesis, such as the 
fact that the resolution was adopted at the very time when the Interna- 
tional Law Commission was about to begin its final consideration of the 
subject as a whole, preparatory to submitting a comprehensive report to 
the General Assembly; in prosecuting any ordinary juridical study, the 
Council of Jurists might normally have been expected to await the appear- 
ance of such influential views. If this suspicion is correct, it naturally 
follows that very little scientific weight can be attached to the ‘‘principles’’ 
declared at Mexico City. 

Whatever may have been hoped for as a result of the Mexico City 
resolution, the resolution adopted at the Specialized Conference at Ciudad 
Trujillo was in fact a considerably more moderate document. By its terms 
of reference the Conference was convened ‘‘for the purpose of studying 
as a whole the different aspects of the juridical and economic system govern- 
ing the submarine shelf, oceanic waters, and their natural resources in the 
light of present-day scientific knowledge.’’ Unlike the Mexico City session, 
it had no other business on its agenda, and its two weeks of discussions 
were devoted to the one subject. It also had the benefit of the presence of 
scientific and technical experts, and of a substantial amount of technical 
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documentation supplied by the various governments.’ All of the Ameri- 
can republics except Bolivia were represented. 

After carrying out the comprehensive study assigned to it, the Con- 
ference adopted the ‘‘Resolution of Ciudad Trujillo,’’ which merits re- 
production in full. In this the Conference: 


I. Resolves: 


To submit for consideration by the American states the following 
conclusions : 


1. The sea-bed and subsoil of the continental shelf, continental and 
insular terrace, or other submarine areas, adjacent to the coastal 
state, outside the area of the territorial sea, and to a depth of 200 
meters or, beyond that limit, to where the depth of the superjacent 
waters admits of the exploitation of the natural resources of the 
sea-bed and subsoil, appertain exclusively to that state and are 
subject to its jurisdiction and control. 

2. Agreement does not exist among the states here represented 
with respect to the juridical régime of the waters which cover the 
said submarine areas, nor with respect to the problem of whether 
certain living resources belong to the sea-bed or to the superjacent 
waters. 

3. Cooperation among states is of the utmost desirability to 
achieve the optimum sustainable yield of the living resources of the 
high seas, bearing in mind the continued productivity of all species. 

4. Cooperation in the conservation of the living resources of the 
high seas may be achieved most effectively through agreements 
among the states directly interested in such resources. 

5. In any event, the coastal state has a special interest in the con- 
tinued productivity of the living resources of the high seas adjacent 
to its territorial sea. 

6. Agreement does not exist among the states represented at this 
Conference either with respect to the nature and scope of the special 
interest of the coastal state, or as to how the economic and social 
factors which such state or other interested states may invoke should 
be taken into account in evaluating the purposes of conservation 
programs. 

7. There exists a diversity of positions among the states repre- 
sented at this Conference with respect to the breadth of the terri- 
torial sea. 

II. Therefore, this Conference does not express an opinion concern- 


ing the positions of the various participating states on the matters on 
which agreement has not been reached and 


Recommends: 
That the American states continue diligently with the consideration 


of the matters referred to in paragraphs 2, 6, and 7 of this resolution 
with a view to reaching adequate solutions. 


As the first paragraph of the resolution indicates, the delegations at the 
Conference were in accord regarding the right of the coastal state to ex- 


5 Some 40 technical papers and related statements submitted to the Conference are 
listed in the appendices to the Final Act. Many, such as those prepared for the United 
States by experts of the Geological Survey, the Navy Hydrographic Office, and the Fish 
and Wildlife Service, contain scientific data of great value. 
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clusive jurisdiction and control over the seabed and subsoil of its adjacent 
continental shelf within the limits therein specified. These restricted the 
area concerned either to that which was within the 200-meter-depth line * 
—the definition adopted in the 1953 draft articles of the International 
Law Commission—or, alternatively, to that which was capable of exploita- 
tion—the definition adopted by the International Law Commission in 1951 
and abandoned in 1953. It is regrettable in theory that the Conference 
was unable to agree on a single definition in harmony with the Commission, 
but in practice its double formulation would seem unlikely to cause diffi- 
culties for many years tocome. The significant point is that the paragraph 
states what may be called the hard core of the continental shelf doctrine: 
that part which has won wide recognition in all parts of the world and 
which is probably now past the stage of serious opposition. 

Beyond this point, except for some admirable truisms about the need for 
co-operation in conserving marine resources, the resolution is a record of 
disagreement. It notes differences of view over the juridical regime of the 
waters above the submarine areas dealt with in the first paragraph, over 
the nature and scope of the coastal state’s special interest in the living re- 
sources of the adjacent high seas, and over the breadth of the territorial 
sea. The Conference wisely refrained from attempting to formulate any 
opinion on these points; a general consensus could not have been obtained, 
and anything less than that would merely have exacerbated matters further 
without producing any statement which would have commanded general 
respect. It very properly concluded that it should do no more than point 
out these unsettled matters for the consideration of the various govern- 
ments, with a recommendation that the search for their solution be dili- 
gently pursued. The specification of these differences is a more valuable 
accomplishment than perhaps may appear at first glance, for the first step 
in solving any problem is to get it stated accurately. This useful task 
the Ciudad Trujillo Conference performed in an objective and conciliatory 
manner, and its collection of technical data will be of great help in putting 
future discussions on a sound scientific basis. 

The fact remains, of course, that the conflict of views among the Ameri- 
can republics is still far from resolved. This was made very clear in the 
Statements and reservations made at Ciudad Trujillo by fourteen of the 
twenty delegations present. Thus Mexico recited in its statement the sub- 
Stance of the Mexico City resolution, and reaffirmed its adherence thereto. 
In a joint statement four members of the 200-mile group—Chile, Costa 
Rica, Ecuador, and Peru—declared that their voting for the Conference 
resolution was in no way to be taken as altering their previous views. El 
Salvador similarly explained that it had supported the resolution because 
that document did not prejudice its ‘‘well known”’ right to a territorial sea 
200 miles in width. The United States reaffirmed its opposition to claims 
of exclusive control over living resources in the high seas, and again denied 


*Like the corresponding article of the International Law Commission’s 1953 draft, 
the phrasing of this paragraph is not above reproach. ‘‘The sea-bed and subsoil . . . to 
a depth of 200 meters’’ could mean a stratum of seabed and subsoil 200 meters in thick- 
hess measured downward from the bottom of the sea. 
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that the width of the territorial sea was a matter solely for the unilateral 
decision of the coastal state. Other states, including Brazil, Cuba, Panama, 
and Venezuela, made conciliatory statements stressing the non-final char- 
acter of the Conference’s work and their hopes for working out in time 
satisfactory adjustments within the framework of inter-American friend- 
ship. 

As the United States took occasion to point out in its statement, the 
‘*Resolution of Ciudad Trujillo’’ represents the latest and most authorita- 
tive expression of the Organization of American States on the subjects 
dealt with. While obviously made for the purpose of minimizing the 
Mexico City resolution, this statement is nonetheless true. Because of the 
specialized nature of the Conference, the wealth of documentation avail- 
able, the thoroughness of the discussions, and the time afforded for reflec- 
tion and analysis, the resolution which emerged is in every way a more 
solid and realistic document than its Mexico City forerunner. The Con- 
ference has cleared away much of the smoke obscuring the problem, and 
has illuminated many of the considerations which must be taken into ac- 
count in reaching any solution. The road to ultimate settlement remains 
long and full of obstacles, but one has the feeling that there may be a road 
and that it need not be impassable. All the American states have an 
interest in finding the way, for all will benefit from the development of 
uniform principles in this field—principles which show a just regard for 
the rights of the individual state, for the rights of the international com- 
munity to which every state belongs, and for long-established principles of 


law that should not be lightly tampered with. 
RicHARD YOUNG 


FERMENT OR REVOLUTION? 


In the beginnings of the International Law Commission, Professor 
Koretsky, representing the Soviet Union, delivered quite an exordium 
(after all, it was only a beginning, an introduction, to what he had to 
say), concerning the impropriety of the current international law. Not 
only he, but many other orators in the United Nations, have remarked upon 
the antique character of international law; on its origins, limited to Chris- 
tian Western Europeans; on the fact that most of the currently existing 
states, born since that time, had no share in its making; on the changed 
circumstances which make it unfitted for present-day needs. 

The current wave of nationalism, with its dislike for any kind of law, 
doubtless accounts for much of this oratory; and equal voting in the 
General Assembly affords to those states dissatisfied with vested rights 
under the present law an opportunity to embark without benefit of law 
upon all sorts of new ventures. The larger Powers, fearful of being 
charged with cruelty to children, hesitate to resist, as they could, these 
ventures—the more so that they are aware that international law really 
does rest upon weak foundations and is far from being able to meet the 
needs of the new states, or of any states, today. It is worth while to survey 
the complaints, demands, and needs which arise in connection with inter- 
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national law today. There is hardly a field which is not found to be 
in ferment; one may ask, indeed, whether a revolution is now taking place 
in that law. 

It has been a fundamental assumption of the law of nations that states, 
and states only, can be regarded as international legal persons. This assumed 
that a state was an independent entity measuring up to certain qualifica- 
tions, and that it could and should speak responsibly for the individuals 
therein. This assumption has been increasingly shaken by the odd forms 
of political organization which events shape up, but which are conceded 
some degree of international personality—protectorates and satellites, 
Vatican City and San Marino, trust territories and colonies, not to mention 
others. Some of these are signatories of treaties, some are members of 
international organizations, though they are not recognized as states. 
It is quite clear now, after the Reparations Case, that an international 
organization may have international personality, although it is not so 
clear just what its responsibilities are as compared with those of states. 
And at the other extreme rights are being claimed for individuals in a 
movement which, though embarrassed by reckless speed and extremism 
(Covenant of Human Rights), is gaining ground on many fronts and will 
unquestionably continue to develop. 

It would be difficult to make a list, upon which there would be agreement, 
of states in the sense of persons subject to rights and duties under inter- 
national law. One reason for this uncertainty is the procedure by which 
an entity is determined to be a state or a legal person, for it is clear that 
entities besides states may have some degree of international personality. 
The community of nations has never provided a means for making this 
determination; on the contrary, each state claimed the right to say, in 
relation to itself, which it recognized as a member of the community. 
Now, however, there is the United Nations (and the League of Nations 
before it); and it can be claimed, not unreasonably, that membership in 
the United Nations establishes certain legal relationships between any 
Member which it admits and all other Members—which is almost the 
entire community of nations today. 

Not only this, but Chapter XI of the Charter of the United Nations has 
been stretched to claim jurisdiction over colonies; and the General As- 
sembly has set up a committee to study the factors by which a group 
seeking independence should be judged. This is a step in the right di- 
rection; that is, to establish community criteria upon which to base a com- 
munity decision as to who is the subject of rights and duties under the law 
of nations. Unfortunately, the decision in the United Nations was reached 
by a political vote, and the anti-colonial majority was much more interested 
in swatting the colonial Powers than in establishing reasonable qualifica- 
tions and procedures for determining status. Much more serious study is 
needed concerning such factors. Will the applicant group be able to stand 
alone, or will it be a burden upon the community of nations? This brings 
to mind the remark of Charles Rousseau, in a lecture at the 1948 Academy 
of International Law at The Hague, that responsibility, rather than inde- 
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pendence, should be the proper criterion for statehood. Though it is being 
pushed in a one-sided way, reform is badly needed. It is surely an 
anomalous situation in which the Government of the United States can 
refuse to recognize the Communist government of China, and then call on 
a friendly state which does give such recognition to plead with that govern- 
ment to observe legal duties to which we refuse to admit that it is subject. 

The state, once sovereign, claims exclusive control over its own affairs and 
denies the right of any outsider to intervene in these affairs. This has 
always been an uncertain right, and it is increasingly so as interdependence 
increases and actions once thought of as purely domestic now bring repur- 
cussions in other states. Now that the community of nations is organized, 
it faces the same fundamental problem which faces every state—where to 
draw the line between the authority of the organization and the freedom 
of the individual member. Already this is one of the greatest controversies 
within the United Nations, even though its authority reaches no further 
than recommendation; if its resolutions calling for action within the 
domestic range on the part of some states had been binding upon them, 
there is little doubt that a number of Members would have withdrawn 
from the United Nations by now. 

This question can be carried quite a way further. A strong effort is 
now being made to establish rights in the international sphere for indi- 
vidual human beings. The direction which this movement takes would 
lead to protection by international law of an individual against his own 
state. This protection is not in sight as yet, but even the thought of moving 
in such a direction brings cold shivers to any patriot! 

How does a state get title to its territory? Most states today hold title 
based upon conquest (including revolution), but today a strong case has 
been built up against conquest; even title to colonial possessions is now 
being challenged in the United Nations, and self-determination instead is 
being pushed as sufficient title. Claims are now being based upon conti- 
nental shelf and contiguous zones doctrines and upon conservation of the 
resources of the sea—which may be pushed far enough to claim territories 
formerly thought to belong to someone else (Falkland Islands). There are 
new theories for the Arctic regions and problems of sovereignty over the air 
above. 

Jurisdiction has been a most important right of states, and much is 
happening in that domain. A state is no longer content with jurisdiction 
over persons and things within its territory; increasingly, states have 
reached out, beyond their territorial waters, to their own citizens and even 
aliens in foreign lands. Incomes may be derived from more than one 
state; what law governs a corporation doing business in more than one 
state? Should international private law become part of international 
public law, and its problems justiciable before international tribunals! 
Crime has become international in scope, raising questions as to which 
state, if any, can take jurisdiction; this has raised the question of an 
international criminal law, very much confused at the moment, but having 
enough interest that the United Nations should study and establish 4 
Statute for an International Criminal Court. 
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A sovereign state has been entitled to ‘‘diplomatic immunities,’’ but 
times have changed, and the historical foundations for these rights are 
now falling away. The Charter of the United Nations speaks of ‘‘such 
privileges and immunities as are necessary for the independent exercise of 
their functions in connection with the Organization.’’ There are thousands 
more persons able to claim such immunities; can states afford to keep track 
of all these persons? The old rule of immunity for state property runs 
into difficulties now that states are engaging more and more in commercial 
enterprises. And this carries us deeper into the foundations of interna- 
tional law, which was built in part upon respect for private property rights. 
How can a state protect the property of one of its nationals within a state 
which has nationalized that property? Does the mere fact that the Suez 
Canal happens to be within the territory of Egypt for a few years enable 
that reckless state to take over the private property of foreigners and 
control a vital international waterway ? 

An international organization may have privileges and immunities; to 
what extent should they be given to all its employes, or to persons going to 
it or representing it to others? When a Member State sends a permanent 
mission to the United Nations, and gives to one of the mission the title of 
ambassador, by whom is he received? By the United Nations? By the 
United States as host country? Does either have the right of agréation, 
or can a state now name anyone an ambassador and expect other states 
and the United Nations to give proper salute to his rank? Anyhow, are 
all these privileges essential? There are many private enterprises whose 
activity is more important than the activity of many states. And if the 
state is especially deserving of respect in its intercourse with others, 
a fortiori the representatives of the United Nations in its activities over the 
world should have at least as much respect. All this would add up— 
indeed, it now adds up—to a steadily increasing number of persons entitled 
to exemptions. A new Congress of Aix-la-Chapelle is needed. 

The archaic theory that only a state can be injured, and that a state is 
responsible only for its own acts, is now under attack. Tribunals, while 
outwardly respecting this theory, have actually awarded damages based 
on the injury suffered by an individual rather than by his state; and they 
have held a state responsible for injuries done to aliens by individuals. 
Mr. Garcia-Amador, rapporteur for the International Law Commission on 
this subject, advocates the right of individuals, in certain situations, to 
present their own claims before international tribunals. There is in- 
creasing recognition of the fact that it is the individual human being, 
rather than the state, which is the important entity in life. 

This is further shown, in a negative sense, in the somewhat surprising 
decision of the International Court of Justice in the Nottebohm Case. 
The opinion uttered in this case could lead to far-reaching consequences 
both for responsibility and for nationality. From the viewpoint of inter- 
national law, nationality is of importance as affording to a state the right 
to offer diplomatic protection to its nationals abroad; but if one state does 
not have to recognize the nationality conferred by another state, this right 
1s badly shaken and with it the whole procedure of asserting international 
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claims. The result could be to leave the individual without even the pro- 
tection which his state has hitherto been able to give him, and to produce a 
new class of ‘‘stateless persons’’; or it could lead the community of nations 
in the direction of allowing an individual, regardless of nationality, to 
present his own claim to an international tribunal. If an individual ob- 
tains international personality, what significance will nationality have? 

Wherever one looks in the field of international law, there are startling 
changes or problems. The fundamental right of equality of states suffers 
from equal voting in the Assembly of the United Nations and now there 
is much talk of ‘‘weighted representation.’’ New kinds of law are ap- 
pearing: ‘‘international criminal law,’’ ‘‘international administrative 
law’’; and the present separation of international private law from inter- 
national public law is being questioned. New needs are appearing in such 
matters as atomic energy, or development of international rivers, or a host 
of others. 

Most important of all developments, doubtless, is the idea of collective 
security. The first purpose of any law is the protection of the life and 
property of its subjects, but international law has not been permitted to 
serve that function. Each state has preferred to do its own protecting, 
ultimately by war—an incredibly foolish method. The community of na- 
tions is now organized and moving slowly in the direction of giving pro- 
tection to the independence and rights of its members. To deny to a state 
the right to make war is a change of fundamental character from which 
many consequences flow. The law of war and the law of neutrality would 
disappear—if they have not already disappeared. The means for peaceable 
settlement of disputes would have to be strengthened so that a community 
decision would replace the right now claimed by each state to judge its 
own disputes. 

Thus the very foundations of international law are being changed. If 
the individual rather than (or as well as) the state is to become the subject 
of international law, and if the sovereign state must give up its right 
of unilateral decision, enforceable by war, to decision by the organized 
community of nations, international law will have to be rebuilt. This was 
pointed out some years ago by Professor Jessup in his remarkable little 
book, A Modern Law of Nations; it needs to be thought about frequently. 
There is plenty of work for the international lawyer or legislator. 

Unfortunately, and here we come to the greatest defect in the develop- 
ment of the community of nations, there is no peaceful method by which to 
accomplish the changes so badly needed in international law. Except for 
the slow growth of customary international law, we have to depend upon 
treaty-making ; however, the treaty was never intended as a legislative in- 
strument and is quite inadequate for the purpose. There are now many 
new states, dissatisfied with the old law and demanding new law; at the 
same time, they are extremely nationalistic and insist on their sovereign 
rights. The international law which they demand cannot be built upon the 
sovereignty which they fervently uphold. The United Nations has paid 
some attention to improvement in the drafting of treaties, but it has made 


1956] EDITORIAL COMMENT 921 


no study of the methods by which new law can be adopted. The attitude 
of the General Assembly toward the work of the International Law Com- 
mission (e.g., Arbitral Procedure) gives little hope of progress in this 
direction. 

Interdependence and conflicting claims build a pressure which leads to 
the making of law, but it is much to be doubted whether the fundamental 
changes now needed can be accomplished until the community of nations 


is strong enough to prevent the use of force between its members. 
CLYDE EAGLETON 


THE LOCAL REMEDIES RULE: A DRAFTING SUGGESTION 


Pursuant to the request of the General Assembly of the United Nations 
that the International Law Commission ‘‘undertake the codification of the 
principles of international law governing State responsibility,’’* the Com- 
mission has placed the topic on its agenda and appointed F. V. Garcia- 
Amador (Cuba) as Special Rapporteur. In an elaborate and thought- 
provoking Report on International Responsibility,?, Mr. Garcia-Amador 
recommends that, in view of the broad scope of the field of the international 
responsibility of states, the Commission codify first the ‘‘responsibility of 
States for damage caused to the person or property of aliens.’’* 

A restatement of the local remedies rule—which must necessarily receive 
consideration in such a codification—has recently been undertaken by the 
Institut de Droit International * and the text adopted is reproduced in the 
July, 1956, number of this Journau.' In its travaux préparatotres, which 
included two reports by Professor J. H. W. Verzijl, Rapporteur, and written 
comments by eleven other members of Commission VIII of the Institut, 
the classical controversy whether the exhaustion of local remedies is a con- 
dition precedent to the existence of international responsibility or whether 
it is ‘‘a condition subsequent, not limiting international responsibility,’’ but 
merely conditioning the presentation of an international claim,® was re- 


1General Assembly Resolution 799 (VIII), Dec. 7, 1953. U.N. General Assembly, 
8th Sess., Official Records, Supp. No. 17 (A/2630), p. 52. 

2U. N. Doc. A/CN.4/96, Jan. 20, 1956, Report on International Responsibility by F. 
V. Gareia-Amador, Special Rapporteur (131 pp. mimeographed, followed by ten Annexes 
setting forth texts of earlier attempts to codify the subject). 

At the request of Mr. Yuen-li Liang, Director of the Division for the Development and 
Codification of International Law, United Nations Secretariat, the Harvard Law School 
has undertaken a revision of the Draft Convention on The Law of Responsibility of 
States for Damage Done in Their Territory to the Person or Property of Foreigners 
(Edwin M. Borchard, Reporter), published in 23 A.J.I.L. Spec. Supp. 131 (1929). See 
also 50 A.J.I.L. 427 (1956). 8U.N. Doc. A/CN.4/96, p. 131. 

*See Annuaire de 1’Institut de Droit International, Vol. 45 (Session d’Aix-en- 
Provence, 1954), Tome I (1954), pp. 5-112, for the travaux préparatoires on La régle 
de l’épwisement des recours internes (J. H. W. Verzijl, Rapporteur). 

* 50 A.J.I.L. 644 (1956). The discussions leading to the adoption of this text at the 
Session of Granada in 1956 are not yet available but will appear in Vol. 46 of the 
Annuaire, 

*See Edwin M. Borchard, ‘‘ Theoretical Aspects of the International Responsibility 
of States,’’ Zeitschrift fiir auslindisches dffentliches Recht und Volkerrecht, Bd. I, T. 


0 
e 
e 
t 
e 
e 
e 
f 
t 
t 
1 
S 
P 
0 
r 
e 
e 
U 


922 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


solved in favor of the latter view. This is not surprising in the light of the 
opinion of the Permanent Court of International Justice in the Panevezys- 
Saldutiskis Railway Case" that the rule of international law requiring the 
exhaustion of local remedies is a ‘‘rule which in principle subordinates the 
presentation of an international claim to such an exhaustion,’’ and its 
opinion in the Phosphates in Morocco (Preliminary Objections) Case ® that 
where an alien suffers injury because of an act which is in violation of in- 
ternational law and is attributable to a state, ‘‘international responsibility 
would be established immediately,’’ even prior to a denial of justice which 
might result from a resort to local remedies. For this reason, perhaps, the 
rule as stated in Article 6 of the Harvard Research Draft Convention of 
1929 that ‘‘A State is not ordinarily responsible (under a duty to make 
reparation to another State) until the local remedies available to the in- 
jured alien have been exhausted’’® did not find favor with the Institut. 

Perhaps the most interesting aspect of the approach of Commission VIII 
of the Institut to the local remedies rule was the apparent willingness of the 
Rapporteur, Professor Verzijl, to reduce this well-established rule of inter- 
national law to nothing, in the interests of a formalistice logic.*° Starting 
from the premise that where the international responsibility of a state for 
an injury to an alien ‘‘clearly exists,’’ the right of diplomatic protection 
follows ipso jure and immediately, he regards the rule which requires that a 
state refrain from invoking international responsibility in the form of an 
international claim until local remedies have been exhausted as an illogical 
exception to the law of the responsibility of states—an exception ‘‘ inspired 
by motives of political opportunism,”’ i.e., ‘‘conclusions based on divergent 
and scattered diplomatic and arbitral practice’’ from which it is sought to 
deduce certain general principles. He believes it better to indicate first 
the theoretical bases of the problem and then to judge the validity of inter- 
national practice in the light of theory.** For these reasons, he objected 
to the distinction, made by the Third Committee of the Hague Codification 
Conference of 1930 in Article 4 of its draft, between the existence of inter- 
national responsibility and the time of its invocation.** Article 4 of that 
draft reads, in part, as follows: 


1. The State’s international responsibility may not be invoked as 
regards reparation for damage sustained by a foreigner until after 


1, p. 238 (1929); Clyde Eagleton, ‘‘Une Théorie au Sujet du Commencement de la Re- 
sponsabilité de 1’Etat,’’ 11 Revue de Droit International et de Législation Comparée 
(3rd Ser.) 643-659 (1930); Herbert W. Briggs, The Law of Nations 632 ff. (2nd ed., 
1952); Alwyn V. Freeman, The International Responsibility of States for Denial of 
Justice 403 ff. (1938). 

tP.C.1LJ., Series A/B, No. 76, p. 18 (1939). Italics added. 

®P.C.1.J., Series A/B, No. 74, p. 28 (1938). See also the Finnish Ships Arbitration 
(1934), 3 Reports of International Arbitral Awards 1479. 

923 A.J.I.L. Spee. Supp. 149 (1929). The Comment on Art. 6 is far from satisfactory 
to this writer. 

10 Cf. the comment of Professor Maurice Bourquin, Annuaire, loc. cit. 49. 

11 Annuaire, loc. cit. 20, 30, 85; and more fully, 5-33, 84-112. 

12 Ibid. 19. 
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exhaustion of the remedies available to the injured person under the 
municipal law of the State... .* 


In his preliminary report, Professor Verzijl indicated his preference for 
the following statement of the rule of local remedies: 


(I) Where the injury to the person or property of an alien does not 
in itself involve the international responsibility of the State on whose 
territory the injury was committed, no diplomatic claim may be 
brought before international responsibility exists as a result of a denial 
of justice.** 


(IIA) Where the injury to the person or property of an alien in- 
volves in itself the international responsibility of the State on whose 
territory the injury was committed, there is no valid motive for sub- 
ordinating a diplomatic claim to the previous exhaustion of local 


remedies.** 


These proposals reduce the local remedies rule to nothing: as soon as 
international responsibility exists, it may be invoked in the form of an 
international claim. The ‘“‘logic’’ of this proposition so dominates the 
thinking of Professor Verzijl that he is willing to dismiss as mere political 
expediency the reasons which have led states by long-continued and well- 
established practice to apply the rule of local remedies as a means of 
reconciling a basic conflict of interest. This conflict was expressed by 
Judge Max Huber, Reporter, in British Claims in the Spanish Zone of 
Morocco (1925) as follows: 


The conflicting interests in relation to the problem of indemnifica- 
tion of aliens are, on the one hand, the interest of the State in the 
exercise of its authority in its own territory without interference or 
control by any foreign State, and, on the other hand, the interest of the 
State in seeing the rights of its nationals in a foreign country respected 
and effectively protected.'® 


18Exceptions here omitted. See Conference for the Codification of International 
Law, Minutes of the 3rd Committee, League of Nations Doc. 1930. V. 17, pp. 236, 63-81, 
162-169. 

14 This writer’s translation. The original text reads: ‘‘(I) Dans le cas od la lésion 
de la personne ou des biens d’un étranger n’engage pas par elle-méme la responsabilité 
internationale de 1’Etat sur le territoire duquel elle a été commise, aucune réclamation 
diplomatique ne peut avoir lieu avant que cette responsabilité internationale n’ait pris 
naissance par un déni de justice.’’ Annuaire 24. 

18 This writer’s translation. The original text reads: ‘‘(IIA) Lorsque la lésion de 
la personne ou des biens d’un étranger engage par elle-méme la responsabilité interna- 
tionale de 1’Etat sur le territoire duquel elle a été commise, il n’y a aucun motif valable 
de subordonner la réclamation diplomatique a 1’épuisement préalable des voies de recours 
internes.’? Ibid. 31. 

An alternative reading of (II), under which Professor Verzijl wished to treat the 
local remedies rule not as a rule subject to exceptions but as itself an exception to the 
law of state responsibility, is not discussed here. See ibid. 24-30. 

162 Reports of International Arbitral Awards 640 (this writer’s translation). See 
further, Frederick 8. Dunn, The Protection of Nationals (1932), especially pp. 27 ff., for 
further discussion of the underlying conflicts of interest. 
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The functions of the customary rule of international law which requires 
the exhaustion of local remedies prior to the presentation of an international 
claim have received classic expression in the words of Edwin Borchard: 


There are several reasons for this limitation upon diplomatic pro- 
tection: first, the citizen going abroad is presumed to take into account 
the means furnished by local law for the redress of wrongs; secondly, 
the right of sovereignty and independence warrants the local state in 
demanding for its courts freedom from interference, on the assumption 
that they are capable of doing justice; thirdly, the home government 
of the complaining citizen must give the offending government an op- 
portunity of doing justice to the injured party in its own regular 
way, and thus avoid, if possible, all occasion for international dis- 
cussion ; fourthly, if the injury is committed by an individual or minor 
official, the exhaustion of local remedies is necessary to make certain 
that the wrongful act or denial of justice is the deliberate act of the 
state; and fifthly, if it is a deliberate act of the state, that the state is 
willing to leave the wrong unrighted. It is a logical principle that 
where there is a judicial remedy, it must be sought.** 


If proposal I of Professor Verzijl appears to leave some scope for resort 
to local redress, closer examination reveals that this has nothing to do with 
the rule requiring the exhaustion of local remedies. In addition to stating 
the obvious proposition that a state may not bring an international claim 
when no legal basis for a claim exists, the proposal by implication directs 
an alien to resort to local remedies for redress of injuries which do not 
involve the international responsibility of a state. This, however, is a func- 
tion of the rules of international law dealing with the jurisdiction of states 
over persons and property in their territory. Granted that the alien enters 
a country subject to the local law and must, as Borchard says, take account 
of local means of redress, why is it ‘‘logical’’ to assume that a state loses its 
right to require resort to local remedies as soon as it has been charged with 
having incurred international responsibility because of an injury to an 
alien? It is precisely at this point that the rule requiring the exhaustion 
of local remedies as a condition precedent to the presentation of an inter- 
national claim enters the picture: it is a function of the law of the inter- 
national responsibility of states. Unlike the rule permitting a state to 
require resort to local redress (the continued operation of which it as- 
sumes, subject to exceptions), the rule of local remedies is directed towards 
a claiming state or an international court—for the reasons summarized 
above by Borchard. 

Although the proceedings of the Granada session of the Institut de Droit 
International are not yet available, it is clear that the Institut rejected 
Professor Verzijl’s suggested approaches in approving on April 18, 1956, 
the following resolution : 


The Rule of the Exhaustion of Local Remedies 


Where a State contends (prétend) that an injury to the person or 
property of one of its nationals (ressortissants) has been committed 
in violation of international law, no diplomatic or judicial (judiciaire) 
claim on his behalf is receivable if there exist under the municipal law 


11 Edwin M. Borchard, The Diplomatic Protection of Citizens Abroad 817-818 (1915). 
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of the State against which the contention (prétention) is made local 
remedies available to the injured person, and which give promise of 
(vraisemblablement sont) being effective and sufficient, so long as the 
normal resort to these remedies has not been exhausted (tant que 
Vusage normal de ces voies n’a pas été épuisé). 


The rule does not apply: 

a) to cases where the injurious act damaged a person entitled to 
(jouissant d’une) special international protection ; 

b) to cases where its application has been waived by agreement 
of the States concerned.** 


This text was apparently an effort to state the local remedies rule without 
reference to the fact that it is a function of the law of the responsibility of 
states,® although the phrase ‘‘in violation of international law’’ implies 
such a relationship. The text fails to set forth as clearly as might be 
wished the functions of the local remedies rule; and the determination of 
the availability, the effectiveness and the sufficiency of local remedies in a 
given case is left to subjective judgment. Nor do the exceptions set forth 
in (a) and (b) appear necessary. The rule requiring exhaustion of local 
remedies prior to the presentation of an international claim has reference 
to private persons, not ambassadors or international officials ;7° and it should 
go without saying that a state which benefits from the local remedies rule 
may agree to waive it. On the other hand, the Jnstitut text has the merit of 
setting forth the rule that local remedies must normally be exhausted prior 
to the receivability of an international claim in terms which do not prejudge 
the question whether international responsibility actually exists in a given 
case or whether it is merely alleged to exist. 

The reasons for the local remedies rule (as set forth, for example, by 
Borchard, above) also suggest the difficulties inherent in an attempt to 
formulate the rule: it serves more than one function. If, as is usually done 
in the literature on the subject, we assume a situation in which international 
responsibility ‘‘clearly exists’’ (because of an injury to an alien in con- 
sequence of an act or omission incompatible with international law and at- 
tributable to a state), the function of the local remedies rule is to postpone 
the invocation of international responsibility pending a resort to local 
remedies through which that responsibility may be discharged. However, 
in most cases which arise in practice, the assumption that international 
responsibility ‘‘clearly exists’’ is an ex parte conclusion of the complaining 
state and one which will usually be challenged by the state alleged to have 
incurred international responsibility.** Thus, the very question to be de- 
termined is the existence or the probable existence of international responsi- 
bility in a given case ; and, normally, a resort to local remedies will elucidate 
this question. There is a third situation in which it is assumed, ex hypo- 
thesi, that an injury to an alien ‘‘clearly’’ does not involve the international 
tesponsibility of a state; but, in resorting to local remedies to secure re- 


18 This writer’s translation. For French text see 50 A.J.I.L. 644 (1956). 
19 See the Annuaire, 1954, loc. cit., passim, for discussion of this point. 

20 See ibid. 51, for comments of Professor Maurice Bourquin on this point. 
*1 See Briggs, op. cit. 632-636. 
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dress, the alien meets with a denial of justice which does involve the inter- 
national responsibility of the state. 

The rule of local remedies should thus be drafted so as to indicate its 
functions and facilitate their performance. This writer suggests, subject 
to improvements by those more skilled in drafting, a formulation along 


the following lines: 


1. Subject to the provisions of paragraph 3 of this Article, the 
international responsibility of a state for an injury to an alien may 
not be invoked in the form of an international claim so long as local 
remedies, available to the injured alien under the law of that state 
and providing an effective, sufficient and timely means of redress, have 
not been exhausted. 

2. Resort to local remedies is required prior to the presentation of 
an international claim in order to determine whether or not an injury 
to an alien has in fact occurred; whether or not an act or omission is, 
in the circumstances, attributable to the state; whether or not such an 
act or omission is incompatible with international law; and, in the 
event of an affirmative finding on these points, whether that state is 
prepared to discharge its international responsibility by appropriate 


means. 
3. Should a dispute arise as to whether available local remedies have 


been exhausted or as to whether available local remedies are effective, 
sufficient and timely, an international claim may be brought in order 
to permit the determination of this preliminary question; and the ex- 
haustion of local remedies as a condition of the receivability of such an 
international claim may be waived by any international tribunal hav- 
ing jurisdiction over the parties and before which the claim is brought. 


Paragraph 1 of this proposal assumes that international responsibility 
may exist prior to a resort to local remedies, but, whether it exists or is 
merely alleged to exist, it may not be invoked in the form of an interna- 
tional claim prior to the exhaustion of local remedies which appear to pro- 
vide an effective, sufficient and timely means of redress. The proposal 
permits diplomatic representations on behalf of a national alleging injury 
prior to the exhaustion of local remedies; but forbids the presentation of a 
formal international claim and permits a competent international court to 
declare such a claim non-receivable for failure to exhaust local remedies. 

Paragraph 2 elaborates two of the major functions of resort to local 
remedies: (1) a preliminary determination, ordinarily by the judicial 
method, of the existence of international responsibility in the circumstances 
and (2) in the event of an affirmative finding, an opportunity for the state 
responsible to discharge that responsibility. Neither the findings nor the 
attempted discharge of responsibility is final in the sense of being conclusive 
on the complaining state. The latter, after exhaustion of local remedies 
by its national, may challenge the findings or may deny that responsibility 
has been adequately discharged and may then present its case in the form 
of an international claim. 

Paragraph 3 and the saving clause in paragraph 1 permit a state, excep- 
tionally, to bring an international claim prior to the exhaustion of local 
remedies where it challenges the availability, the effectiveness, the sufficiency 
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or the timeliness of local remedies. Since there is no attempt in this pro- 
posal to establish the compulsory jurisdiction of an international court over 
international claims, the assumptions on which it is drafted are either (1) 
that an international tribunal on which the parties have conferred juris- 
diction is available; or (2) that no such court has jurisdiction. In the 
first case, the proposal provides for a judicial determination of the avail- 
ability, effectiveness, sufficiency or timeliness of local remedies prior to a 
hearing on the merits. No definitions are needed in the proposal because 
these are matters on which the court would wish to hear evidence in each 
ease. A flagrant disregard of available local remedies or a charge of their 
insufficiency not made in good faith would simply mean that the court would 
declare the claim non-receivable for failure to exhaust local remedies. In 
the second case, the proposal permits the presentation of an international 
claim diplomatically to the state alleged to have incurred international re- 
sponsibility despite the failure to exhaust local remedies for the reasons in- 
dicated, but provides no solution. The claim remains in abeyance in both 
its procedural and substantive aspects like any other international claim 
which states refuse to submit to arbitration or to settle. 

Essentially, the proposal is intended to set forth the rule of local remedies 
in terms which will clarify its functions, show its relationship to the law of 
international responsibility, and indicate the procedures which will fa- 
cilitate its practical operation in the light of the purposes it was developed 
to serve. 

HERBERT W. Bricas 


A DECADE OF NEW COMMERCIAL TREATIES 


On November 4, 1946, the United States signed the first commercial treaty 
which it had made since the cessation of hostilities in the second World 
War. Up to September 15, 1956, it had signed fourteen additional ones. 
Eight of them have already come into force,’ and the United States Senate 
has given its approval of five others.2, Of the remaining two, only one is now 
before the Senate.* Geographically, the foreign states involved include five 
in Western Europe, four in Latin America, three in the Near East, two in 
Asia and one in Africa. The United States has let it be known that it is 
prepared to negotiate similar treaties with other like-minded states with 
which it does not have commercial treaties or with which it has old treaties 


1 The treaties with Nationalist China (T.I.A.S. No. 1871), Ireland (ibid. No. 2155, 1 
U.8.T. 785), Italy (T.I.A.8. No. 1865—supplemented by Agreement of Sept. 26, 1951, 
8. Ex. H, 82nd Cong., 2nd Sess.), Ethiopia (T.I.A.S. No. 2864, 4 U.S.T., Pt. 2, 2134), 
Federal Republic of Germany (S. Ex. E, 84th Cong., lst Sess.), Japan (T.I.A.S. No. 
2863, 4 U.S.T., Pt. 2, 2063), Israel (T.I.A.S. No. 3948, 5 U.S.T., Pt. 1, 550), and Greece 
(T.LA.S. No. 3057), respectively. 

2 Those with Denmark (S. Ex. I, 82nd Cong., 2nd Sess.), Iran (S. Ex. E, 84th Cong., 
2nd Sess.), Nicaragua (8S. Ex. G, 84th Cong., 2nd Sess.), The Netherlands (S. Ex. H, 
84th Cong., 2nd Sess.), and Uruguay (S. Ex. D, 81st Cong., 2nd Sess.), respectively. 

* The treaty with Colombia, signed April 26, 1951 (S. Ex. M, 82nd Cong., 1st Sess.), 
was withdrawn from the Senate June 30, 1953, while the treaty with Haiti, signed March 
3, 1955, is still to be passed upon by that body. 
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that are not completely responsive to current needs. The tenth anniversary 
of the beginning of this movement provides appropriate occasion for com- 
ment on the treaties as a group. 

With three exceptions, the new agreements bear the label of ‘‘friend- 
ship, commerce and navigation’’ treaties.t They touch upon many sub- 
jects besides exports, imports and shipping. It is, in fact, in the so-called 
‘‘establishment’’ provisions that the greatest innovations appear. It will 
be convenient to focus attention particularly upon these clauses in noting 
(1) some respects in which the new treaties differ from preceding patterns, 
(2) some points on which they differ among themselves, and (3) how they 
fit into the larger context of law and foreign policy. 

Space limitations of a brief comment preclude more than a brief com- 
parison with others among the approximately one hundred thirty com- 
mercial treaties which the United States has made since its first venture 
with France in 1778.5 While most-favored-nation treatment and national 
treatment have figured most prominently in this type of treaty, other 
standards, such as reciprocity, the international law standard, ‘‘equitable,’’ 
and even ‘‘fair’’ and ‘‘reasonable’’ treatment have found mention in them. 
Parties have sometimes made commitments without putting them on a 
contingent basis or referring to any of the familiar standards. Certain 
commercial treaties which the United States made in the nineteenth century 
were related to extraterritorial arrangements, but, in general, over the long 
history of this country’s treaties, the principle of mutuality has applied. 
Certain changes, such as that which the United States made in 1923 from 
the conditional to the unconditional form of most-favored-nation treatment, 
the adoption of a policy of quantitative restriction upon immigration in 
1921, and the change after World War I from the position of a capital-im- 
porting to that of a capital-exporting country, have naturally affected 
objectives, and sometimes the language of the treaties. A distinct new pat- 
tern emerged with the signing in 1923 of the first post-World-War I agree- 
ment, that with Germany,® which was the first of a dozen instruments of this 
type concluded in the inter-war period. 

While the treaties of the twenties and thirties made considerable use of 
the national-treatment idea—as for succession to property, internal taxa- 
tion, and engagement in various types of work by natural persons, they did 
not go very far in providing rights for companies. The latter were to have 
their juridical personality recognized and to have access to courts, but 
their functioning was to depend upon and to be governed solely by the law 
of the party in whose territory the foreign companies (1.¢., those organized 
under the laws of the other party) wished to operate. The post-1945 

4The treaty with Uruguay is styled ‘‘ Friendship, Commerce and Economic Develop- 
ment.’’ That with Ethiopia is labeled ‘‘Amity and Economic Relations,’’ and the 
treaty with Iran is one of Amity, Economic Relations, and Consular Rights, these two 
treaties being in a somewhat shorter form than the other thirteen listed. For dis- 
cussion of the omission from the Iranian treaty of certain provisions of the ‘‘model’’ 
treaty, see Commercial Treaties with Iran, Nicaragua and The Netherlands, Hearings 
Before the Senate Committee on Foreign Relations, July 3, 1956, pp. 2-3, 15, 17, 18, 20. 
51 Malloy, Treaties 468. 644 Stat. 2132. 
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treaties go much further.’ With some variations, there is provision for 
companies organized in one party state to engage in listed types of activities 
(in general, on a national and most-favored-nation basis), and for na- 
tionals and companies of one party state to organize, control and manage 
companies under the laws of the other party state (although not on a na- 
tional-treatment basis) 

Another point of contrast is in the provisions of the treaties concerning 
real property. Whereas the inter-war treaties had provided for the leasing 
of land for treaty-approved purposes, some of the new treaties make some 
progress toward realization of the national-treatment principle with respect 
to acquiring by purchase, owning, occupying and using such property.® 
Since, however, the States and Territories of the United States have con- 
tinued to be the principal policy-determiners in this field, the treaty 
formula now in use in certain treaties provides for a kind of de facto re- 
ciprocity. It leaves the initiative to such American States, Territories and 
possessions—with the rule, however, that if any State, Territory or pos- 
session does not accord to aliens national treatment, its own nationals and 
companies may be limited by the foreign state concerned to reciprocal 


rights.*° 

Changes from the 1923 treaty plan can also be illustrated from provisions 
on foreign exchange, on commercial arbitration, and on state business prac- 
tices. Emphasis upon private enterprise and upon the idea of maintaining 
for such enterprise of either party a competitive equality with state enter- 
prise of the other party, seems to be the object of clauses on waiver of juris- 


dictional immunity (from taxation, suit, execution of judgment or other 
liability to which privately owned and controlled enterprises are subject), 
of a national-treatment (and most-favored-nation) rule on selection of 


7See Herman Walker, Jr., ‘‘ Provisions on Companies in United States Commercial 
Treaties,’’ 50 A.J.I.L. 373-393 (1956). Certain other aspects of the new treaties have 
been the subject of comment by the present author in 43 A.J.I.L, 262-287 (1949), 44 ibid. 
145-149 (1950); 45 ibid. 83-107 (1951); 47 ibid. 20-48 (1953); 48 ibid. 355-379 
(1954) ; 49 ibid. 366-370 (1955). 

8 See, for example, Arts. VII (1) and (2), VIII (2), and Protocol, pars. 9 and 10 of 
the treaty with The Netherlands. 

® See, in particular, Art. VII (3) of the treaty with Ireland. The 1937 commercial 
treaty with Siam (53 Stat. 1731), which did not follow the regular model of the inter- 
war period, did make some use of the idea of reciprocity with respect to the acquisition, 
possession and disposition of immovable property. See the seventh and eighth para- 
graphs of its Art. I. 

10 The following paragraph (IX(2)) of the Netherlands treaty is illustrative: 

‘*Nationals and companies of the United States of America shall be accorded, within 
the territories of the Kingdom of the Netherlands, national treatment with respect to 
acquiring by purchase, lease, or otherwise, and with respect to owning, occupying and 
using land, buildings and other real property. However, in the case of any such na- 
tional domiciled in, or any such company constituted under the laws of, any State, Ter- 
ritory or possession of the United States of America that accords less than national 
treatment to nationals and companies of the Kingdom of the Netherlands in this respect, 
the Kingdom of the Netherlands shall not be obligated to accord to such national or 
company treatment more favorable in this respect than such State, Territory or posses- 
sion accords to nationals and companies of the Kingdom of the Netherlands.’’ 
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enterprises for nationalization, and, within limitations, a rule against 
special economic privileges for publicly owned and controlled trading or 
manufacturing enterprises." 

A completely new feature of American treaties is the provision, in four- 
teen of the new treaties (the exception being the treaty with China), for 
freedom of reporting.’ On another subject-matter, involuntary military 
service, only the first three of the fifteen new treaties have provisions, these 
three containing a rule of exemption for treaty aliens who are non-de- 
elarants, except in the event that both parties are engaged in a common 
effort, through armed force, in which case a treaty alien may opt for service 
in his own country’s forces.** On the subject of conscience and religion, 
while the inter-war pattern followed in general the type of clause that had 
been worked out in the nineteenth century, in the new treaties (since the 
first three) there is a shorter formula; even this is lacking in the treaty with 
Haiti.** 

Conspicuous in each of the post-1945 treaties is the provision concerning 
compensation for property (of the other state’s nationals or companies) 
which is taken by a party state for a public purpose. This compensation is, 
according to the standard formula, to be prompt, ‘‘just,’’ and in an effec- 
tively realizable form. The provisions apply to property held indirectly 
as well as to that held directly. 

As in earlier commercial treaties, there are in connection with certain 
provisions what are known as ‘‘local laws’’ clauses. In the first of the 
post-1945 agreements there is in the interpretive protocol (such as ac- 
companied each of the treaties except those with Greece and Iran) a state- 
ment emphasizing that the power to regulate in a basic provision of the 
treaty is not the power to take away the substantive right or privilege 
specified in the provision.*® If provisions are in a national or most-favored- 
nation treatment context, this explanation would seem to be unnecessary 
when the treaties contain, as all of the recent ones do, a definition of national 
treatment and a definition of most-favored-nation treatment.**® 


11 See, for illustrations, Arts. VI(5) and XVIII(2) and (3) of the treaty with Israel. 

12 Illustrated in Art. III(2) of the treaty with Greece, by which nationals of either 
party shall be permitted ‘‘to collect and transmit informational material for dissemina- 
tion to the public abroad and to communicate with other persons located either within 
or outside the territory of the other Party, by mail, telegraph or any other means open 
to general public use.’’ By the following paragraph this is subject to either party’s 
right to apply measures necessary to maintain public order and to protect the public 
health, morals and safety. 

13 See, for example, Art. XIII of the treaty with Italy. 

14 The typical clause on liberty of conscience and freedom of worship is subject to the 
reservation referred to in the second sentence of note 12 above. 

15 Par. 2(b) of the protocol accompanying the treaty with China: ‘‘The words ‘not 
forbidden by the laws and regulations . . .’ as used in Article II, paragraph 2, shall be 
construed to mean such prohibitory laws and regulations as are applicable alike to na- 
tionals of the country and to nationals of the other High Contracting Party.’’ 

16 See, for example, the first two paragraphs of Art. XXIII of the treaty with The 
Netherlands. Par. 4 of the same article explains, as does each of the new treaties, the 
manner in which national treatment accorded to companies is to be construed. In the 
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The standard which is international law receives specific mention in some 
but not all of the new treaties. In the treaties of the inter-war period there 
was provision that nationals of each party should receive within the ter- 
ritories of the other, ‘‘upon submitting to conditions imposed upon its na- 
tionals,’’ the ‘‘most constant protection for their persons and property,’’ 
and that they should receive in this respect ‘‘the degree of protection that 
is required by international law.’’** Each of the new treaties makes men- 
tion of the ‘‘most constant protection and security’’ for both persons and 
property of treaty aliens, but only the first two that were signed (with Na- 
tionalist China and Italy, respectively) refer specifically to international 
law in connection with protection and security of both persons and property. 
Six other treaties (with Ireland, Japan, Israel, Denmark, Haiti and Nica- 
ragua, respectively) use the language—‘‘in no case less than that required 
by international law’’—with respect to protection and security of persons, 
but not property.** The remaining ones do not refer specifically to the 
law. This omission, unless something to the contrary could be shown from 
the context (¢.g., one in which national treatment was made a ‘‘ceiling’’) 
or from the record of negotiations, would not appear to make international 
law any the less applicable to protection of both persons and property. 

Certain wording of the treaty with Ireland may merit more than passing 
attention in the light of recent pronouncements by certain public officials 
in the United States concerning neutrality. The general exceptions article 
in the mentioned treaty (which was signed in 1950) provides that it shall 
not preclude the application of measures ‘‘necessary to fulfill the obliga- 
tions of a Party as a neutral in time of war.’’ The protocol accompanying 
the treaty contains (in paragraph 12) wording which is unlike anything 
in any of the other fourteen treaties, and is as follows: 


Conformable with the principle that treaty commitments are to be 
construed in the light of international law, the right of refuge of war 
vessels in time of war (Article XVIII) is subject to the generally 
recognized rules of neutrality. Moreover, nothing in Article XIX 
shall operate to confer at any time on the members of the armed forces, 


United States it is to be the treatment, in any State, Territory or possession of the 
United States, accorded to companies created or organized under other States, Territories 
or possessions. In The Netherlands, it is to be the treatment, in any Part of the King- 
dom, accorded to companies organized or created in any other Part of the Kingdom. 
See also, in this treaty, the special rule as to national treatment of U. 8. nationals in any 
Part of The Netherlands outside Europe. 

17 The possible legal effect of such wording is discussed in Robert R. Wilson, The 
International Law Standard in Treaties of the United States 92-105 (1953). 

18 See, for example, Art. III(i) of the treaty with Nicaragua. The part of this 
treaty which mentions compensation for property taken for a public purpose refers to 
‘*public purposes and reasons of social utility as defined by law’’ (Art. VI(4)). When 
this treaty was before the Senate Committee on Foreign Relations, it was brought out that 
the last nine words of those just quoted were inserted at the request of the Nicaraguan 
negotiator, but that the Department of State did not believe there was any significant 
difference between these words, as understood in Nicaragua, and the phrase ‘‘ for a public 
purpose,’’ as understood in the United States. (Hearings (cited in note 4 above), p. 
21.) 
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on active service or in uniform, of either Party, or on the warlike 
stores of either Party, rights of entry or transit to or through the 
territories of the other Party inconsistent with the recognized rules of 
international comity. 


Ireland, subsequently to the coming into force of this treaty, having 
become a Member of the United Nations, another provision in the general 
exceptions article may be read in relation to the one mentioned above. 
It is one which has now become standard language in United States com- 
mercial treaties and by which none of the treaties is to preclude the applica- 
tion of measures ‘‘necessary to fulfill the obligations of a Party for the 
maintenance or restoration of international peace and security or neces- 
sary to protect its essential. security interests.’’ '* 

In the wider context of the nation’s foreign policy, the new treaties seem 
to emphasize consistently the principle of private enterprise. They do not 
disregard the probability that there will be state trading and state-con- 
trolled commercial enterprises in the world, but, as has been seen, seek to 
equalize competition as between public and private enterprises.*° There 
has been adaptation, in these new bilateral agreements, to arrangements 
such as the General Agreement on Tariffs and Trade and the Articles of 
Agreement of the International Monetary Fund. With respect to the 
former, by a typical exceptions provision, commitments under the com- 
mercial treaty are not to 


preclude action by either Party which is required or specifically 
permitted under the General Agreement .. . during such times 
as such Party is a contracting Party to the General Agreement. 


With respect to foreign exchange, the treaties, looking to investors’ needs 
as well as to traders’ needs, prescribe rules as to matters wherein the 
Articles of Agreement allow discretion to the member states. By their own 
terms, however, the recently concluded commercial treaties are not to alter 
the obligations which either party may have to the Fund or “‘ preclude im- 
position of particular restrictions whenever the Fund specifically authorizes 
or requests a Party to impose such particular restrictions.’’** In another 
area of economic foreign policy where, through March 30, 1956, the United 
States had ratified eighteen bilateral treaties, the new commercial treaties, 
in their most-favored-nation provisions concerning internal taxation, make 
specific reservation for each party to accord special tax advantages by 
virtue of double-taxation agreements. 

Finally, the signing of fifteen new treaties in each of which there is a 


19 The first two of the fifteen signed treaties referred, in this exceptions provision, to 
essential security interests ‘‘in time of national emergency,’’ but the more recent ones 
have omitted this phrase. 20 See note 11 above. 

21 Quotations are from the Netherlands treaty (XII(2)). Exceptions also permit a 
party to take measures necessary to ‘‘maintain or restore adequacy in its monetary 
reserves, particularly in relation to its external commercial and financial requirements.’’ 
On the matter of rates, the recent treaties provide that, if more than one applies to 
withdrawals contemplated by the treaties, a Party shall apply a rate approved for the 
purpose by the Fund, or, in the absence of this, a ‘‘ just and reasonable’’ one. 
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special compromissory clause (without reservation) marks a further en- 
dorsement of the principle of obligatory judicial settlement. Disputes con- 
cerning interpretation and application of the treaties are, if the parties do 
not adjust them satisfactorily by diplomacy or agree to their settlement by 
some other pacific means, to be submitted to the International Court of 
Justice. While the compromissory clauses might well be more explicit on 
the actual procedure to be followed in such submission, there is no authoriza- 
tion for the withholding of a dispute by reason of a party’s own determina- 
tion that the matter falls within its domestic jurisdiction. 


Rosert R. 
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NOTES AND COMMENTS 
ARTICLE 3, REGIME OF THE TERRITORIAL SEA 


I 


During the past five years the United Nations International Law Com- 
mission has studied and restudied the law of the sea and that of the ter- 
ritorial sea. As a necessary part of this task they have studied and drafted 
articles relative to the conservation of the living resources of the sea, the 
continental shelf and the contiguous zone. Perhaps the greatest drawback 
in their over-all effort has been their general inability to settle, as a matter 
of law, the recognized breadth of the territorial sea—Article 3. The lack 
of accord on this rule necessarily has a direct bearing on the solution itself 
of the specific problems related to contiguous zones, conservation of living 
resources, the continental shelf and the high seas. 

While the United States and other leading maritime states have stead- 
fastly held to the three-mile rule on the basis that it is a recognized rule 
of customary international law, other states have, by word and action, 
demonstrated that they do not consider three miles to be an accepted rule 
of international law. Perhaps the one point of agreement by all states has 
been that three miles is the minimum agreed breadth. Beyond that point 
it is difficult to find agreement. The issue most generally raised by numer- 
ous states is that each state, individually, has the right to determine the 
breadth of its own territorial sea. 

With this brief forwarding comment it would be instructive to examine 
the various proposals submitted to the Commission by its members regard- 
ing Article 3 during this year’s session at Geneva. As a point of departure 
the Commission had before it comments from various states which uni- 
versally showed general dissatisfaction with the formula of Article 3 as set 
forth in the 1955 Report. That article reads as follows: 


ARTICLE 3 
Breadth of the Territorial Sea 


1. The Commission recognizes that international practice is not 
uniform as regards the traditional limitation of the territorial sea to 


three miles. 

2. The Commission considers that international law does not justify 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea within that limit, considers that international 
law does not require States to recognize a breadth beyond three miles. 


II 


For the convenience of the reader there are here set down the proposals 
in the Commission as they were actually voted upon at this past session. 
In each case the text of the proposal itself it set forth, then the main points 
of argumentation of the proposer, and finally the vote on each proposal. 
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Text Proposed by Mr. J. Zourek 


1. Every coastal State, in the exercise of its sovereign powers, has 
the right to fix the breadth of its territorial sea. 

2. Since the power of the coastal State to fix the limits of the terri- 
torial sea is limited by the principle of the freedom of the high seas, 
in order to conform with international law, the breadth of the terri- 
torial sea must not infringe that principle. 

3. In all cases where its delimitation of the territorial sea is justified 
by the real needs of the coastal State, the breadth of the territorial sea 
is in conformity with international law. This applies, in particular, 
to those States which have fixed the breadth of their territorial sea at 
between three and twelve miles. 


Mr. Zourek said that the problem could be approached in two ways: 
Either the existing situation could be recognized without putting forward 
any definite solution, or the Commission could recommend an article which 
would be based on the accepted provisions of international law. He stated 
that under international law there was no uniform definition of the breadth 
of the territorial sea, for the three-mile limit had never won generai ac- 
ceptance. As an example, he cited the four-mile limit, which as an in- 
stitution was at least 50 years older, for it had been established by Sweden 
in 1679. Spain and numerous Latin American countries had defined the 
breadth of the territorial sea as six miles in the mid-19th century and 12 
miles had been adopted by the Soviet Union in 1912. Moreover three- 
fourths of the Members of the United Nations defined the breadth of their 
territorial sea as exceeding three miles. The starting point, therefore, 
must be the acceptance of the lack of uniformity in the provisions of exist- 
ing international law. It followed, then, that in the absence of any juridical 
restriction, each coastal state was free to fix the breadth of its territorial 
sea according to its own needs. Such was the basis for the language of 
paragraph 1 of Mr. Zourek’s proposal. 

He pointed out, however, that there were two major principles that must 
be respected : (1) the sovereignty of the coastal state, and (2) the freedom of 
the high seas. On this basis he believed that paragraph 2 of his proposal 
reconciled those two principles, in that the sovereignty of the coastal state 
was restricted by the application of the principle of the freedom of the 
high seas. 

He then raised the question of the criteria for judging whether that 
principle (the freedom of the seas) had been infringed. There were two 
possible criteria: either a fixed numerical limit or a general criterion. The 
latter (paragraph 3 of his proposal) perhaps was a little vague; however, 
he believed that there was need for avoiding a specific definition of the 
“‘real needs of the coastal state.’’ Obviously the needs varied as widely as 
the circumstances of the different states dictated; these needs could be 
geographical, geological, economic, security, urgent population needs as 
well as historic factors—thus these needs could not be adequately specified. 
He noted that the criteria had the great advantage of leaving the future 
open particularly in respect to cases where it would be desirable to go 
rather further than the Commission’s decision at its previous session 
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(1955). For example, the exceptional case of island states such as the 
Philippines might well fit into this category. He held that adoption of 
his proposal would insure the elimination of possible conflict and, with 
regard to its acceptability, in view of the recommendation by the Com- 
mission of the rights of the coastal states in respect to conservation meas- 
ures of the contiguous zone, the prospects of general recognition were 
brighter than in the past. Any attempt to recommend a uniform limit, 
which would be neither scientific nor realistic would be doomed to failure 
because states would not accept any provision that did not take account 
of their needs. 

The Vote.—The vote on this proposal was complicated by the fact that 
one member called for a paragraph-by-paragraph vote. On this basis 
paragraphs 1 and 3 were rejected, while paragraph 2 received a majority 
vote. However, when the chair asked for a vote on the whole, which in 
this instance was paragraph 2 standing alone, the proposal failed as 
indicated : 


For—3 Against—9 
D. L. Edmonds U.S.A. Gilberto Amado Brazil 
Sir Gerald Fitzmaurice J.P. A. Frangois Netherlands 
United Kingdom Faris Bey el-Khouri Syria 
Jean Spiropoulos Greece L. Padilla Nervo Mexico 
Abstain —3 Radhabinod Pal India 
— Carlos Salamanca Bolivia 
F. V. Garcia-Amador Cuba A. E. F. Sandstrém Sweden 
Shuhsi Hsu China Georges Scelle France 


S. B. Krylov U.S.S.R. Jaroslav Zourek Czechoslovakia 


Text Proposed by Mr. Amado 


1. International practice is not uniform as regards limitation of the 
territorial sea to three miles. 

2. International practice does not authorize the extension of the 
territorial sea beyond twelve miles. 

3. The coastal State may fix the breadth of its territorial sea be- 
tween these minimum and maximum limits. 


Mr. Amado stated that the question to be resolved was the fixing of the 
maximum and minimum territorial limits within which international usage 
recognized the jurisdiction of the coastal state. The assertion that the 
three-mile limit was an inviolable rule of international law was rejected 
by many states, which advanced claims for various distances up to 12 miles. 
it was to be remembered that the original limit was 4 miles, and the three- 
mile limit was instituted by powerful states whose nationals wished to 
engage in fishing as close as possible to other states. That delimitation, 
by promoting the development of fisheries, had of course been of practical 
value to the human race. The situation had changed, however, and the 
facts of the existing situation could not be disregarded. 

He stated it had to be admitted that the factual situation was that 
international practice did recognize that a coastal state was entitled to 
fix the breadth of its territorial sea between a minimum of 3 miles and 
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a maximum of 12 miles. He pointed out that no state had ever contested 
the right of the Mediterranean countries to fix the limit of their territorial 
sea at 6 miles or that of the Soviet Union to a limit of 12 miles. 

In regard to paragraph 3 of his proposal, he was of the opinion that what 
was stated there was an incontestable truth. He had not attempted to go 
any further than a strictly factual statement of the existing situation. In 
closing he commented that he was regretfully forced to conclude that, 
unless the Commission agreed in general on the facts in his proposal, the 
Commission would find itself unable to submit to the General Assembly a 
general formula in respect to the breadth of the territorial sea which 
would be both satisfactory and acceptable. 


The vote: 
For—7 Against—8 Abstain—O 


Amado Edmonds 

el-Khouri Fitzmaurice 

Krylov Francois 

Nervo Garcia-Amador 

Pal Hsu 

Salamanca Sandstrém 

Zourek Scelle 
Spiropoulos 


Text Proposed by Mr. Sandstrim 


1. Every coastal State is entitled to a territorial sea with a breadth 
of at least three miles. 

2. The breadth of the territorial sea may not exceed twelve miles. 

3. If, within these limits, the breadth of a State’s territorial sea is 
not determined by long usage, it must not exceed what is necessary 
for satisfying the justifiable interests of the State, taking into account 
also the interests of the other States in maintaining the liberty of the 
high seas and the breadth generally applied in the region. 

4. In case of a dispute the question shall, at the request of one of the 
parties, be referred to the International Court of Justice or other 
peaceful means. 


Mr. Sandstrém said, in essence, that after a period in history in which 
there appeared to be agreement on a three-mile limit, the situation had 
degenerated into almost anarchy. In his opinion it was no longer possible 
to revert to the three-mile limit as a general rule; therefore, it would be 
necessary to make a new start. He stated that Article 3 of the 1955 draft 
was a step in this new direction, although there were certain obvious gaps. 
In particular, the provision in paragraph 3 of that draft left the question 
of the validity of a limit fixed under that paragraph rather up in the air. 
In his own proposal he had accepted the maximum and minimum distances 
laid down in the 1955 draft and had incorporated three criteria as follows: 
(a) where the breadth of the territorial sea was determined by long usage 
it should be accepted; (b) it was necessary to satisfy the justifiable in- 
terests of the coastal state; (c) the extension of the territorial sea should 
not prejudice the freedom of the high seas. To supplement the above three 
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criteria he added a fourth, that of the breadth generally applied in the 
area. In the Mediterranean for instance, almost all countries accepted a 
breadth of 6 miles. Such figure would not of course be an absolute stand- 
ard but merely an element of the problem that should be taken into account. 

The Vote.—Here again the vote was complicated by the request of Mr. 
Krylov to have a vote by paragraph. Paragraphs 1 and 2 passed easily 
with a majority vote of 11; paragraph 3 was rejected by a vote of 9 against 
and on his own initiative Mr. Sandstrém withdrew paragraph 4 of his 
proposal. When the chair put the proposal to a vote on the whole it 
came very close to receiving the required majority vote. 


For—7 Against—T Abstain—1 


Amado Fitzmaurice el-Khouri 


Edmonds Francois 
Krylov Garcia-Amador 
Nervo Hsu 

Pal Sandstrém 
Salamanca Seelle 

Zourek Spiropoulos 


Text Proposed by Mr. Hsu 


1. The breadth of the territorial sea may be determined by each 
coastal state in accordance with its economic and strategic needs within 
the limits of three and twelve miles, subject to recognition by states 


maintaining a narrower belt. 
2. In the event of disagreement, the matter shall be referred for 


arbitration. 


Mr. Hsu observed that the formula for the 1955 draft was a very poor 
one, and, because it was a poor formula, the Commission now found itself 
in the same dilemma as in the preceding year. In regard to his own 
proposal he established the criteria of economic and strategic needs but 
noted that he did not press for the economic criteria in view of the fact 
that the primary factor involved there was well covered in the articles on 
the conservation of the living resources of the high seas. He also noted 
the fact that, there being a positive variance in the claims by different 
states, there must be some basis upon which states could come to some 
agreement. It was in furtherance of this thesis that his proposal included 
the concept of submitting such disagreement to arbitration. 


The vote: 


For—3 Against—9 Abstain—2 
Hsu Amado Fitzmaurice 
el-Khouri Edmonds Spiropoulos 
Pal Francois 

Garcia-Amador 

Krylov 

Nervo 

Salamanca 

Scelle 

Zourek 


NOTES AND COMMENTS 


Text Proposed by Mr. Francois 


1. Save as provided in paragraphs 2 and 3 of this article, the 
breadth of the territorial sea is three miles. 

2. A greater breadth shall be recognized if it is based on customary 
law. 

3. A State may fix the breadth of the territorial sea at a distance 
exceeding that laid down in paragraphs 1 and 2, but such an exten- 
sion may not be claimed against States which have not recognized it 
and have not adopted an equal or greater distance. 

4. The breadth of the territorial sea may not exceed 12 miles. 

Mr. Francois, who served as special rapporteur on the regime of the 
high seas, reported that, after studying the reports from governments, he 
had reached the conclusion that the only thing the Commission could do 
was to continue on the lines agreed upon at the former session and thus 
endeavor to frame the rules accordingly. He did not believe it possible to 
reconcile diversions of views by the various governments, but the article 
could merely give a picture of the existing situation in international law. 
The mere fact that such a picture could be given might be of some use in 
solving the problem. 

He pointed out that paragraph 2 of his proposal simply recognized his- 
torical facts, while paragraph 4 incorporated a provision previously ac- 
cepted by the Commission and which had not been criticized to any great 
extent by any government. Paragraph 3 dealt with the most difficult ques- 
tion, 4.e., where a state might extend the breadth of the territorial sea, 
even if based on customary law, if it came to the conclusion that the 
existing breadth was no longer adequate. However, such extension, as 
stipulated in paragraph 4, could not exceed 12 miles. A state could 
therefore extend the breadth of its territorial sea from 3 to 12 miles, but 
such extension might not be claimed against states which had not recog- 
nized it. He then pointed out that this was in consonance with the position 
the Commission had taken in its prior session. 

He had, however, added a new restriction, namely, that such extension 
will be valid vis-a-vis all states which had adopted an equal or greater 
distance. The principle of reciprocity must come into play, and that was 
the gist of his proposal. 


The vote: 

For—5 Against—7 Abstain—2 
Edmonds Amado el-Khouri 
Fitzmaurice Hsu Spiropoulos 
Francois Krylov 
Sandstrém Nervo 
Seelle Pal 

Salamanca 

Zourek 


Text Proposed by Mr. Spiropoulos 


1. The Commission recognizes that international practice is not uni- 
form as regards the delimitation of the territorial sea. 
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2. The Commission considers that international law does not permit 
an extension of the territorial sea beyond twelve miles. 

3. The Commission, without taking any decision as to the breadth 
of the territorial sea within that limit, notes, on the one hand, that 
many States have fixed a breadth greater than three miles and, on the 
other hand, that many States do not recognize such a breadth when 


that of their own territorial sea is less. 
4. The Commission considers that the breadth of the territorial sea 


should be fixed by an international conference. 


Mr. Spiropoulos pointed out, inter alia, in reference to the Sandstrém 
proposal, that the concept of the three-mile limit had been based, not on 
the special interest of any state, but on the range of cannon at the time 
it had been formulated. The state involved in a dispute before an inter- 
national tribunal would probably find it very hard to explain exactly why 
it was claiming a 6-mile limit. It need not be pointed out that it might 
very well be that the real reason was merely a wish to imitate other coun- 
tries. For example, Italy, Rumania and Yugoslavia had claimed a breadth 
of 6 miles for their territorial sea at the Hague Conference of 1930, and 
shortly afterwards Greece had extended its three-mile limit to six. It 
might or might not be significant that Greece was in the same geographical 
area. 

He noted that another reason for wishing to extend the breadth of the 
territorial sea might be the fact that a country was mainly dependent on 
fisheries; that was certainly not true in the Mediteranean. 

He then went into the element of national defense, stating that it could 
hardly be relied on today for a claim to extend the breadth of the territorial 
sea. Modern science had made the protection likely to be given by the 
territorial sea meaningless in wartime, while in peacetime there was really 
no difference from the point of view of protection between a territorial sea 
of 3, 6 or 12 miles. It was entirely probable that states, especially newly 
formed states, claimed a broader territorial sea merely in a spirit of imita- 
tion. Consequently, a tribunal would be in a very delicate position if it 
had to insist that a state must prove a legitimate or justifiable interest 
for extending the breadth of its territorial sea beyond three miles. 

Again in referring to the Sandstrém proposal, he noted that the problem 
with that formula was that no uniform rule could be applied, but each 
state must be left to determine the breadth of its own territorial sea, 
subject to the control of an international organ which would be the 
International Court of Justice. The subjective rule adopted by the state 
in question would thus become objective law after the court had rendered 
its decision. Mr. Spiropoulos concluded his comments by noting that if 
the Commission was unable to accept any article based upon the proposals 
before it, he would favor the concept that the Commission would not take 
a final decision but would leave that to a diplomatic conference to be 
convened by the General Assembly. 

The Vote——At the request of Mr. Salamanca, this proposal was also 
voted upon paragraph by paragraph. Paragraph 1 was passed by a ma- 
jority vote of 11; paragraphs 2, 3 and 4 likewise received a substantial 
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affirmative vote of 9 for each paragraph. When the vote on the whole was 
taken the proposal was adopted as follows: 


For—9 Against—2 Abstain—4 
Amado Edmonds Hsu 
Fitzmaurice Salamanca Nervo 
Francois Scelle 
Garcia-Amador Zourek 
el-Khouri 

Krylov 

Pal 

Sandstrém 

Spiropoulos 

At the conclusion of the vote Mr. Spiropoulos stated that the only merit 
he could claim as author of the proposal was that of having foreseen the 
defeat of the other proposals. 

To conclude the voting on Article 3, Mr. Garcia-Amador, the Chairman, 
expressed the opinion that he did not feel that the Commission need have 
any apprehension concerning the general reaction to its failure to reach a 
final solution after studying the problem of the territorial sea for five 
years. The responsibility for such failure lay not with the Commission 
itself but with the anarchy that reigned on the subject among the various 
Members of the United Nations. The Commission, had, in fact shown a 
greater sense of responsibility than other bodies, which had made cate- 
gorical pronouncements on the breadth of the territorial sea that did not 
correspond to any generally accepted view. 


Ill 


What then of the future of the rule? The International Law Commis- 
sion by its argumentation and voting, as noted above, has, in effect, stated 
that there is no precise rule. That decision is in distinct contrast to the 
steadfast position of the United States that the three-mile rule is part 
of customary international law. The work of the Commission on Article 3 
as well as all the other articles regarding the regimes of the high seas and 
territorial sea will come before the General Assembly at its meeting in 
November, 1956, at New York. Whether the General Assembly will decide 
to resolve the question itself or refer the problem to an international 
conference remains to be seen. However, it can be stated, with a good 
degree of certainty, that Article 3 will be fully discussed, not only on the 
basis of the law involved, but also in the political sense, for inescapably the 
latter remains an integral part of the question.* 

CoMMANDER Burpick H. Brirtin, U.S.N. 
International Law Division, Office 
of the Judge Advocate General of the Navy 


* The International Law Commission documents covering its 8th session (1956) were 
not available when this note was completed. The foregoing report on the deliberations 
and voting at that session is based on the notes and observations of the author, who 
attended the session as adviser on law of the sea to the U. 8S. member.—Eb. 
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THE SWEDISH-SOVIET TERRITORIAL SEA CONTROVERSY IN THE BALTIC! 


Since the conclusion of World War II, Sweden and the Soviet Union have 
been involved in a controversy over the extent of Soviet territorial waters 
in the Baltic Sea.? At the source of the dispute lies the Soviet claim to 
sovereignty over a 12-mile-wide territorial sea adjacent to its Baltic land 
empire. This Soviet claim, rejected by the Swedish Government, has re- 
sulted in a number of incidents which have at times severely strained 
Swedish-Soviet relations. 

The first forcible assertion by the Soviet Union that it followed a broad- 
ened territorial sea doctrine came in November, 1948, when the Swedish 
fishing boat Hamnfjord was taken into custody by an armed Soviet coast 
guard boat in the Finnish Bay. After an exhaustive interrogation of its 
crew members, the Hamnfjord was released from Soviet custody. In a 
subsequent diplomatic note to Sweden,* the Soviet Union asserted that the 
Hamnfjord had been observed within the borders of the Soviet coastal de- 
fense zone and that it had disregarded signals to stop; therefore, the ship 
and crew had been held for investigation concerning violation of maritime 
regulations within the Soviet territorial sea. The note in conclusion urged 
Swedish authorities to inform sailing captains of existing Soviet maritime 
regulations.* 

The second fishing-boat seizure occurred barely a month later, December 
15, 1948, when the Swedish cutter Zaima was boarded in the eastern section 
of Danzig Bay. Members of the Zaima’s crew were held incommunicado 


throughout the subsequent Soviet hearing, in which they were accused of 
illegal fishing within the Soviet territorial sea, claimed by Soviet officials 
to extend 12 miles outward from the coast. According to her captain, the 
Zaima had not fished nearer than 30 miles to land, but had been forced by 
adverse weather to seek shelter in the protective coastal waters several miles 
offshore. 

Vigorous protests against the Soviet actions came from both the Swedish 


Parliament, where Soviet seamen were compared with ‘‘ancient pirates,’’* 


and the Swedish Foreign Office. A sharply-worded diplomatic note was 
delivered to the Soviet Foreign Ministry by the Swedish Ambassador to 


1 This review of the incidents in the Baltic Sea is based upon a paper presented at 
the International Graduate School, University of Stockholm, May 1, 1955, by the 
author. 

2 Denmark is also a party to the dispute. Danish Fishery Chief Mourier estimated 
lost income to fishermen at one million kroner in 1951 as a result of the Soviet policy. 
He further stated that about fifty fishing boats had been seized and temporarily held 
in Russian ports. See Dagens Nyheter (Stockholm, Sept. 3, 1951). The author has, 
however, confined his study to Sweden and the Soviet Union. 

8 The accounts of the various incidents have been obtained primarily from five leading 
Stockholm newspapers and the Utrikespolitiska Institutets Kalendarium, published by 
the Swedish Foreign Affairs Institute. Similarly, the complete texts or summations of 
all diplomatic correspondence between Sweden and the Soviet Union have been obtained 
from the Kalendarium. 

+The note did not specify what those regulations were, nor did it define the width of 
the Soviet coastal defense zone. 

5 Férsta Kammaren, Riksdagens Protokoll 4r 1949, No. 5: 4. 
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Russia, the Hon. Rolf Sohlman, January 13, 1949, concerning the unlawful 
seizures of the Hamnfjord and the Zaima. In its note the Swedish Govern- 
ment requested amplification of the Soviet claim to a 12-mile-wide ter- 
ritorial sea, and a clarification of existing Soviet maritime regulations. 
The Swedish note protested any unilateral extension of the Baltic territorial 
sea as contrary to custom and law. Reference was made to the right of 
innocent passage through a foreign state’s territorial sea, and the usual 
right of anchorage in the event of distress or hard weather in such waters.® 
A demand for damages incurred by the two fishing boats for illegal seizure 
and fishing loss concluded the Swedish representation. 

After two verbal reminders regarding the note had been given the Soviet 
Government, the Soviet Foreign Ministry issued a partial reply on May 4, 
1949. The Zaima was alleged not only to have anchored, but to have fished, 
within the Soviet territorial sea two miles from the coast. This alleged 
violation of Soviet maritime law prompted the seizure of the Zaima and 
the investigation of her crew. By asserting that the offense occurred in 
traditional territorial waters the Soviet Government averted the necessity 
of elaborating upon the extent of its territorial sea in the Baltic and the 
nature of Soviet maritime regulations. Although pressed to reply to these 
questions on five separate occasions by the Swedish Ambassador, the Soviet 
Union maintained diplomatic silence. 

The third incident came on February 20, 1950, when two Swedish 
schooners, the Larex and the Marion, engaged in salmon fishing in Danzig 
Bay, were apprehended by a Soviet patrol ship and escorted to port under 
the threat of arms. There, the fishing catch was confiscated and the crew 
members imprisoned during a two-week investigation and trial, in which 
they were accused of illegal fishing and espionage, and released only when 
they confessed to the charges and paid heavy fines. This latest Soviet action 
evoked strong protests from the Swedish Foreign Minister, Osten Undén, 
who objected to the Soviet interrogation of the fishermen ‘‘as if they were 
flagrant criminals.’’* In an emphatic diplomatic note the Swedish Foreign 
Office protested the seizures, deplored the unjust treatment accorded the 
fishermen, and requested damages for the losses sustained. The Soviet 
Government was further asked to refrain from interfering with Swedish 
fishing vessels in international waters. 

On May 26, 1950, the Soviet Foreign Ministry replied to the Swedish 
charges. Both the Larex and the Marion were alleged to have been seized 
for illegal fishing in Soviet territorial waters, being accosted 11 and 10.5 sea 
miles respectively from the coast. As these positions had been substantiated 
by the signatures of the Swedish sailing captains on a navigation chart, the 
Soviet Union could find no merit in the claim that the fishermen had been 
unjustly treated. Neither at the time of the seizures nor on the ships’ de- 
parture had the captains presented any demands for damages or made any 


* Jessup concludes that the right of innocent passage and the right of anchorage in 
distress are both well established in international law. See Jessup, The Law of Terri- 
torial Waters and Maritime Jurisdiction 120, 194 (1927). 

* Andra Kammaren, Riksdagens Protokoll fr 1950, No. 20: 20. 
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other formal complaints to the Soviet authorities. The Swedish request 
for damages, therefore, was dismissed as lacking all grounds for examina- 
tion.® 

This Soviet note contained the first official assertion by the Soviet Union 
that its territorial sea extends 12 nautical miles into the Baltic Sea,® except 
in those instances which are governed by international agreements to which 
the U.S.S.R. is a party. Within this zone Soviet authorities exercise super- 
vision over all foreign ships, retaining the right to seize them and ships’ 
papers. For any violation of Soviet law ships may be seized and the cap- 
tain or other responsible personnel taken before either an administrative or 
criminal tribunal. Legality for the 12-mile territorial sea is based upon 
Soviet ordinances issued in 1927 and 1935. The ordinance of June 15, 
1927, regulating the defense of Soviet boundaries, proclaimed a zone of 12 
miles as the outermost defensive limit of territorial waters, and upholds the 
maintenance of Soviet jurisdiction therein unless precluded by an inter- 
national agreement to the contrary signed by the Soviet Union.’® The 
ordinance of September 25, 1935, defined Soviet fishing waters as those 
waters within 12 sea miles of the coast, and asserted the right of the Soviet 
Union to regulate fishing in those waters.‘ Foreign citizens may not 
pursue fishing or other sea occupations in these Soviet waters unless specific- 
ally excepted from such prohibition by an international agreement.’* 

In close co-operation with its Danish counterpart, the Swedish Foreign 
Office drafted a formal protest against the Soviet unilateral extension of its 
Baltic territorial sea, and separate but similarly worded diplomatic notes 


were filed by the respective ambassadors at the Soviet Foreign Ministry in 
Moscow, July 24, 1950. The notes asserted that neither Sweden nor Den- 
mark has ever acknowledged the right of a state bordering the Baltic Sea 
to a territorial sea of 12 miles. The attention of the Soviet Union was di- 
rected to the fact that European nations had maintained a centuries-old 
custom of fixed territorial waters, which, as concerned the Baltic Sea 


8 The Swedish Foreign Office concluded that, based upon calculations made from the 
ships’ logs on course, time, and sounding depths, the seizures occurred 21 and 16.5 sea 
miles respectively from the coast. See Andra Kammaren, Riksdagens Protokoll Ar 1950, 
No. 20: 22 and 20: 23. 

9 It would seem to be the first time that the Soviet Union laid specific claim to a 12- 
mile territorial sea in the Baltic, although similar claims had been made in regard to 
customs and fishing control. Occasional assertions by Russian officials, as by Foreign 
Minister Sazonoff in 1912, that Russia maintained a territorial sea of 12 miles may be 
found, but, as Jessup observes, Russia has been forced to back down from this position 
whenever she tried to enforce it. See Jessup, op. cit. 26. See also L. B. Schapiro, ‘‘ The 
Limits of Russian Territorial Waters in the Baltic,’’ 27 British Year Book of Int. Law 
439-448 (1950). 

10 Cobranii Zakonov i Rasporjazenii, No. 62 (Moscow, Nov. 19, 1927), p. 1220. 

11 Ibid. No. 50 (Moscow, Oct. 5, 1935), p. 743. 

12 The Soviet Union terminated such an agreement with Great Britain in January, 
1953. Under the agreement, made in 1930, British fishermen had been permitted to fish 
up to within 3 miles of the Soviet coast in the White Sea. See Dagens Nyheter (Stock- 
holm, Jan. 17, 1953). A new agreement to this effect is reported to have been signed 
on May 25, 1956. See New York Times, May 26, 1956, p. 10; The Times (London), 
May 26, 1956, p. 6, col. E. 
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countries, stretched either 3 or 4 sea miles.** Through this custom, the note 
averred, a legal situation had been created to the effect that the sea outside 
these historical territorial waters must be regarded as international waters 
and not subject to unilateral occupation. Any unilateral extension of ter- 
ritorial waters must be considered an encroachment upon international 
waters, where the subjects of all nations have a right to fish and carry on 
commerce without interference. 

The Soviet Foreign Ministry soon reiterated its previous statements and 
rejected the Swedish contentions. The existence of general international 
law on territorial waters was denied, and the control and width of such 
waters declared to be under the exclusive competence of the appropriate 
state. As Soviet territorial waters had been fixed by the ordinance of 
1927, no new extension of territorial waters had taken place. 

These Soviet assertions received long and careful attention by the 
Swedish Foreign Office, prior to the release of a further diplomatic note to 
Moseow on July 18, 1951. In this note the argument was repeated that 
territorial water boundaries around the Baltic Sea had been permanently 
established through centuries of custom. Consequently, these waters en- 
joyed the protection of international law, and any unilateral extension of 
the boundaries infringed upon the Baltic nations’ legal rights. Further- 
more, the Swedish Government submitted that the Soviet ordinance of 
1927 was invalid as regards the Baltic Sea, since it could have applied only 
to those seas not regulated by treaty, i.e., the Arctic and Yellow Seas. 
Soviet territorial waters in the Baltic Sea had been established at 4 nautical 
miles by the Treaty of Dorpat between the Soviet Union and Finland in 
1920, and was assumed to be still in force.** Nor could the territorial 
waters of the then independent Baltic states—Estonia, Latvia, and Lithu- 
ania—be controlled by the Soviet ordinance of 1927. Concluding that the 
governments of Sweden and the Soviet Union held conflicting viewpoints 
on the legal status of the Baltic Sea territorial waters boundaries, the 
Swedish Government proposed that the dispute be submitted to the Inter- 
national Court of Justice for judicial settlement.** 

In quickly rejecting the Swedish proposal, the Soviet Union expressed its 
belief that there was no cause for the controversy to be submitted to the 
International Court ‘‘when it falls under the Soviet Union’s exclusive legis- 
lative jurisdiction.’’*® The note again denied the existence of any general 


18 Until the advent of World War II, Germany, Poland, Denmark, Estonia, Latvia, and 
Lithuania claimed 3 sea miles as territorial waters, while Finland, Norway, Sweden, and 
apparently Russia asserted sovereignty over 4 sea miles. Russian treaties with Sweden 
in 1801 and 1838 recognized the existence of mutual 4-mile-wide territorial seas, writes 
Stael von Holstein, Festskrift till Pontus Fahlbeck (Lund, 1915), pp. 212-216. 

14 Art. 3 of the treaty places the width of territorial waters in the Finnish Bay at 4 
sea miles; Art. 4 refers to Russia’s ‘‘ general 4 sea miles territorial water boundary.’’ 
See League of Nations Treaty Series, Vol. 3, No. 1 (1921). 

15 At this very moment the Court had under consideration the dispute on the extent of 
Norwegian territorial waters between Great Britain and Norway. See the Anglo- 
Norwegian Fisheries Case, [1951] I.C.J. Reports 116. 

16 This position echoed the statement by Sazonoff in 1912 that the question was ‘‘one 
of domestic legislation.’’ See Jessup, op. cit. 28. 
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international law relative to the tn eadth of territorial waters, disowned 
the idea of international custom as a binding precedent, and reaffirmed the 
right of a state to regulate the extent of its territorial sea in the absence of 
special treaties to the contrary. An effort was made to obviate the pro- 
visions of the Treaty of Dorpat on Soviet territorial waters by declaring 
the treaty invalidated by ratification of the subsequent 1940 and 1947 
treaties with Finland. And the Soviet ordinances of 1927 and 1935 were 
claimed applicable to the Baltic state republics from the moment they 
entered into the Union of Soviet Socialist Republics. 

The most explosive incident in the territorial sea dispute occurred in 
June, 1952, when, within a period of three days, two unarmed Swedish 
reconnaissance planes were shot down over the Baltic with the loss of one 
entire crew. Although there has never been agreement on the facts relating 
to the incidents, there is ample reason to believe that Soviet fighters oc- 
casioned the attacks. Indeed, the Soviet Government admitted firing upon 
one of the two airplanes in question when it was discovered 4 miles from the 
Soviet land frontier and after it had spurned a request to land. The 
Swedish Government submitted documentary evidence that at no time 
had either aircraft been closer than 15 miles to land.** Perhaps the most 
striking factor about the Soviet contention in these incidents is that the 
alleged violation of Soviet territorial waters came within the historical 
four-mile zone, thereby averting the necessity of defending its claim to a 
12-mile territorial sea. When a shocked and indignant Swedish Govern- 
ment challenged the Russians to refer the incidents to the International 
Court of Justice for settlement, the Soviet Union rejected the proposal by 
claiming as an inalienable right and duty the Soviet state’s protection of its 
frontiers against any encroachment. 

For nearly three years following the airplane incident, no incidents were 
reported in the territorial sea controversy, a fact apparently attributable 
to the cautious navigation of Swedish fliers and fishermen. This calm was 
broken on April 28-30, 1955, when four Swedish trawlers, the Vasa, the 
Stina, the Minetta, and the Sandvik, with a total complement of thirteen, 
were seized in Danzig Bay, escorted to the Russian base of Pionersk, and 
detained incommunicado prior to trial. The seizures resulted in part from 
the unusually severe Baltic storms which forced scores of small fishing 
craft closer inland to seek shelter or to recover nets swept inland by the 
high seas. Not until ten days after the seizures did the Soviet Foreign 
Ministry cease its denial of the incidents and acknowledge that the vessels 
were being held in Pionersk. At the ensuing trial the fishermen were 
charged with fishing in Soviet waters. Although the fishermen denied the 
accusation, it was impossible to disprove because the Russians had con- 
fiscated all sailing charts and instruments immediately upon seizure of the 
boats, and they were consequently found guilty as charged. Upon pay- 
ment of heavy fines and confiscation of the fishing catch and nets, the ships 


it A survey of the incidents and texts of the subsequent diplomatic exchanges were 
issued by the Swedish Foreign Office in a blue book entitled ‘‘ Attacks upon Two Swedish 
Aircraft over the Baltic in June 1952’’ (Stockholm, 1952). 
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and crew were released. Especially noteworthy in these incidents is the 
fact that the Soviet Union did not hesitate forcibly to assert her claim of 
sovereignty over the enlarged territorial sea during a period of Swedish- 
Soviet relationships characterized by numerous Soviet overtures of friend- 
ship, and frequent exchanges of private and governmental delegations be- 
tween the two countries. i 

Soviet enforcement of the 12-mile boundary poses both practical and 
political problems for Sweden. The practical problems involve sea and air 
traffic in the Baltic and center around Swedish fishing interests. The 
threat of Soviet seizure prevents fishermen from fully exploiting the rich 
salmon waters near the coasts of Poland and the former Baltic states, tradi- 
tionally open waters. Swedish fishermen are discouraged from approach- 
ing lucrative fishing grounds due to the zealous application of Soviet ter- 
ritorial sea regulations, both within and occasionally outside the 12-mile 
zone.** Those fishermen who are seized by the Soviets and tried for viola- 
tion of the law face near economic ruin due to the forfeiture of their 
fishing nets and the payment of large fines.*® 

Apart from the practical problems accompanying the Soviet seizures are 
various political considerations which must be taken into account in the 
controversy. The legal status of the Baltic as an international sea may be 
imperiled, as the Soviet has suggested its neutralization to outside Powers. 
This plan was revealed in a 1947 handbook published by the Soviet Depart- 
ment of Justice, in which the Russians officially embraced the idea of a 
Baltic mare clausum; that is, a closed sea only open to and regulated by 
the countries that surround it.*° A re-emphasis of this objective came in 
1950 in the form of a doctoral dissertation published by the Soviet magazine 
Sovetskoe Gosudarstvo i Pravo. In his proposal the author, one S. V. 
Molodtsov, maintained that countries around the Baltic possess both the 
historic and legal right to blockade the entrance to all foreign warships.** 
Dr. Molodtsov called for a revision of all Baltic Sea agreements in order 
to ‘‘throw a monkey wrench into the British and American plans of con- 
quest.’’** Although the Soviet Union has not reiterated this claim re- 

18The Larez was accosted in waters 45 sea miles from the Russian coast only two 
months after its earlier seizure. Remembering the earlier event all too vividly, the 
captain preferred flight to seizure. After 2% hours of pursuit the Soviet gunboat 
desisted. When asked to explain the incident, the Soviet Foreign Ministry denied that 
a Soviet ship was involved. 

1#The Swedish Riksdag has received a motion each year since 1952 that an armed 
patrol boat be assigned to this area of the Baltic with the mission of aiding the fishermen 
to keep clear of the Soviet boundary. This motion has always been unfavorably re- 
ported by its parent committee, and, of course, not enacted. See Motioner i Andra 
Kammaren, Bihang till Riksdagens Protokoll, 1952-1955. 

‘= Mezdunarodnoe pravo (Moscow, 1947), p. 262. Peter the Great had attempted a 
similar project in the eighteenth century. 

*1 This claim met with the assertion by Danish International Law Professor Cohn 
that a sea which is bordered by several countries and which has an unimpeded outlet 
to the ocean is considered to be international water; hence, it may not be closed by the 
surrounding states. See Expressen (Stockholm, June 15, 1950). 


*2 Sovetskoe Gosudarstvo i Pravo, No. 6 (Moscow, 1950); reviewed in 45 A.J.I.L. 352 
(1951). 


0 
e 
f 
be 
g 
e 
y 
n 
h 
g 
n 
1€ 
st 
1€ 
al 
a 
al 
ts 
re 
le 
as 
ne 
id 
m 
g 
ne 
ls 
re 
ne 
n- 
ne 
\ 
ps 
re 
ish 


948 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 50 


cently, it is apparent that the idea is far from dead. The Soviet press often 
speaks of the Baltic Sea as its ‘‘home waters,’’ and has urged that the 
present Baltic treaties be revised to keep out foreign ships. 

In the territorial sea controversy Sweden is faced with the difficult prob- 
lem of maintaining her economic, political, and military interests in the 
Baltic as against the Soviet Union’s claim to sovereignty over 12 sea miles.” 
The Soviet Government has rejected all Swedish diplomatic protests in the 
matter, and refused to submit the dispute to the International Court of 
Justice for settlement, thereby eliminating a judicial settlement of the con- 
troversy.** Under the Charter of the United Nations Member Nations 
may bring a dispute to the attention of the Security Council or the General 
Assembly, if the dispute endangers the maintenance of international peace 
or justice.** Although prominent party leaders in the country have urged 
this procedure in connection with the airplane and fishing-boat incidents, 
the Swedish Government has declined to pursue such a course.”® 

Sweden’s present position with regard to the Soviet claim may thus be 
summarized as one of de facto recognition but de jure opposition.*" Swed- 
ish military aircraft scrupulously avoid any infringement upon the en- 
larged Soviet sea, and fishermen are advised to give a wide berth to the 
territorial sea boundary. Until an agreement is reached between Sweden 
and the Soviet Union,** by the International Law Commission,” or by the 
General Assembly of the United Nations on a uniform width of the ter- 


23 One of the means proposed for Sweden to retain her national interests in the Baltic 
is to extend her own territorial sea outward to 12 miles. Writing in the magazine 
Sveriges Flotta, December, 1952, a prominent Swedish naval captain supported such an 
extension for reasons of military defense. Ironically, the leading Swedish Communist in 
the Riksdag, Hilding Hagberg, has also endorsed this proposal. Mr. Hagberg submits 
that defensive boundaries require readjustment when jet planes can cross the Baltic in 
fifteen minutes and naval artillery can shoot more than thirty kilometers. See Andra 
Kammaren, Riksdagens Protokoll ar 1953, No. 4:29 and 4:49. 

24 This refusal by the Soviet Union to submit controversies to the Court for settlement 
is well known, so the territorial sea dispute is no exception. Attempts by the U.S. to 
bring other airplane incidents to the jurisdiction of the Court met with a similar fate. 
For an instance of this see the case involving Hungary, the Soviet Union, and the U.S., 
[1954] I.C.J. Reports 103. 

25 Charter of the United Nations, Arts. 10, 34, and 35. 

26In a 1950 editorial the Social Democratic Party newspaper, Srebro-Kuriren, de- 
elared that it would be better to pension Swedish fishermen than to stir up a row with 
Russia. This statement may indicate the reluctance of many Swedes to become in- 
volved in a serious controversy with the Soviet Union over the limits of the territorial 
sea. 

27 This policy was expressed by the Swedish Foreign Minister in an address to the 
Social Democratic Party Congress, June 5, 1952. See ‘‘ Var Utrikespolitik,’’ Social- 
demokratiskskriftserie, No. 36 (Stockholm, 1952). 

28 Despite the fact that the two countries maintain a sea-rescue agreement, there is 
little likelihood of any agreement on the limits of the territorial sea. 

29 Commission efforts since 1951 to codify a law on the breadth of the territorial sea 
have met with seemingly irreconcilable differences. In its 1955 report the Commission 
stated that ‘‘different views by states make it impossible . . . to decide on any fixed 
limit.’? See General Assembly, 10th Sess., Official Records Supp. No. 9, A/2934, Draft 
Articles on the Regime of the Territorial Sea, Ch. 2, Art. 3; and note by Brittin, above, 
p. 934. 
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ritorial sea and the regulations therein, occasional incidents in the Baltic 


Sea may continue. 
GENE GLENN 


THE EUROPEAN COMMISSION ON HUMAN RIGHTS 


The Council of Europe is getting the machinery of the Convention for 
the Protection of Human Rights and Fundamental Freedoms, Rome, No- 
vember 4, 1950, and the Protocol, Paris, March 20, 1952,1 into operation. 
All members of the Council of Europe except France have ratified the con- 
vention, which came into force September 3, 1953; and all except the Fed- 
eral Republic of Germany have ratified the protocol, in force since May 18, 
1954. The convention’s guaranties therefore apply to Belgium, Denmark, 
Federal Republic of Germany, Greece, Iceland, Ireland, Italy, Luxembourg, 
Netherlands, Norway, Saar, Sweden, Turkey, the United Kingdom, 42 
British non-metropolitan territories, Surinam and the Dutch West Indies. 

The rights and freedoms for which protection is provided in those juris- 
dictions are set forth in Articles 2-18 of the convention and Articles 1-3 of 
the protocol; they are expressed as personal rights possessed and not as 
rights granted. The European Commission of Human Rights (Articles 
20-37 of the convention) was elected on May 18, 1954, by the Committee of 
Ministers of the Council of Europe, met four times through 1955 and 
adopted its rules of procedure April 2, 1955.2 The commission has two 
functions: (1) to consider any alleged breach of the convention by a party 
referred to it by another party to the convention through the Secretary 
General of the Council of Europe; and (2) to receive petitions through the 
Secretary General of the Council of Europe ‘‘from any person, non-govern- 
mental organization or group of individuals claiming to be the victim of a 
violation’’ by a party of the conventional rights, provided that the party 
has recognized this competence of the commission. 

The commission’s functions recall the minorities system set up by treaties 
with new states at the Paris Peace Conference in 1919 and assigned for 
operation to the Council of the League of Nations, which developed it by 
exacting declarations from other new states when admitted to the League.*® 
Objection to that system was focused on the fact that it applied only to 
minority groups in new states and left out of account their other nationals 
and the nationals of states whose status had not come under international 
scrutiny, notwithstanding that virtually all their constitutions contained 
bills of rights. Recognizing the cogency of that reasoning, the Department 

1 The convention as signed is printed in 45 A.J.I.L. Supp. 24 (1951); the protocol is 
discussed and Arts. 1-3 quoted in a note, 48 A.J.I.L. 299 (1954). 

2The members of the commission, elected for six years, are: C. H. M. Waldock 
(United Kingdom), Chairman; C. Th. Eustathiades (Greece), Vice Chairman; P. Berg 
(Norway); P. Faber (Luxembourg); L. J. C. Beaufort (Netherlands); H. Jonasson 
(Iceland); F. M. Dominedo (Italy); Mme. I. Fuest (Saar); A. Susterhenin (Federal 
Republic of Germany); S. Petren (Sweden); M. Akbay (Turkey); Mme. G. Janssen- 
Pevtsehin (Belgium) ; M. Sgrensen (Denmark); G. Pernot (France), consultative pend- 
ing French ratification of the convention. W. Black (Ireland) had to resign for reasons 


of health. Commission members sit in an individual, not a representative, capacity. 
’ Denys P. Myers, Handbook of the League of Nations 122-134, 124 (Boston, 1935). 
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of State in its preliminary studies for developing the Charter of the United 
Nations, examined some hundred bills of rights and distilled from them 
a draft set,* but was content finally to see incorporated in the Charter 
(Article 1(3)) the purpose of ‘‘promoting and encouraging respect for 
human rights and for fundamental freedoms for all without distinction as 
to race, sex, language, or religion.’’ The Council of Europe, representing 
states broadly similar in social development, negotiated their convention and 
protocol pursuant to that purpose. 

The commission in a general historical sense succeeds to the Council of the 
League of Nations in this field, and likewise has jurisdiction over com- 
plaints of persons as well as those of state against state, over which the 
convention gives the commission compulsory jurisdiction. 

Applications from individuals are receivable only against states which 
have recognized the competence of the commission under Article 25, and 
then only when at least six such declarations have been made. By July 5, 
1955, six declarations had been made by Belgium, Denmark, the Federal 
Republic of Germany, Iceland, Ireland and Sweden, and later by Norway 
for two years from December 10, 1955.5 In seven months the commission 
received 150 applications in the form of letters addressed to the Secretary 
General of the Council of Europe. In its third and fourth sessions, Sep- 
tember 19-24 and December 15-17, 1955, it examined the admissibility of 
about 100 of them. The Directorate of Human Rights of the Council of 
Europe prepares applications for examination by the commission by check- 
ing their conformity with Articles 26-27 of the convention and 40-42 of the 
Rules of Procedure and procuring further information if necessary. 

The commission has adopted procedures to dispose of absurd or frivolous 
applications and to avoid transmission to governments of applications of no 
interest or of malicious intent. The commission assigns the petition from 
an individual or organization to three of its members, who report if it is 
‘‘manifestly ill-founded.’’ The directorate notes in an Information Bul- 
letin that as a result the plenary commission ‘‘is not unduly overburdened 
in its work,’’ though it gives no figures on inadmissible petitions. The 
state against which a claim is made is notified of it only when the group of 
three unanimously reports that the application appears to be admissible. 
If the group of three believe the application is not admissible, or disagree, 
the commission either decides that it is inadmissible or invites the state 
against which the claim is made to submit observations on the petition. 

Notice of an application from a contracting party against another is sent 
by the commission to the party against which the claim is made before its 
admissibility is considered. All applications can be dealt with by the com- 
mission only ‘‘after all domestic remedies have been exhausted, according 
to the generally recognized rules of international law.’’ A petition ac- 
cepted against a state is entrusted to a subcommission of seven members, 


4 Postwar Foreign Policy Preparation, 1939-1945, pp. 115, 485 (Department of State 
Publication 3580). 

5 The declarations may be limited as to time and are valid as follows: Belgium, until 
June 28, 1957; Denmark, until April 6, 1957; Federal Republic of Germany, until July 
4, 1958; Iceland, until March 24, 1960; Ireland and Sweden, no time limit stated. 
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which shall report to the Committee of Ministers of the Council of Europe. 
If the report records failure to reach a friendly settlement, the Committee 
of Ministers may decide by a two-thirds vote whether there has been a viola- 
tion of the convention (Article 32). 

The juridical arm of the system remains to be set up to complement its 
administrative machinery. The European Court of Human Rights (Articles 
38-56) cannot be established until eight parties have by Article 46 ac- 
cepted its compulsory jurisdiction ‘‘in all matters concerning the interpreta- 
tion and application’’ of the convention, either unconditionally or on con- 
dition of reciprocity. Belgium, Denmark, Federal Republic of Germany, 
Ireland and Netherlands have deposited declarations. Three more are 
expected ‘‘in the not too distant future,’’ according to the Directorate of 
Human Rights. Then judges in number ‘‘equal to that of the Members of 
the Council of Europe’’ will be elected by its Consultative Assembly to 
serve nine years by three-year classes to interpret and apply the convention 
in all cases brought by the commission or a contracting party (a) whose 
national is alleged to be a victim, (b) which referred the case to the com- 
mission, or (c) against which the complaint was lodged. 

Such is the status of this first step ‘‘for the collective enforcement of cer- 
tain of the rights stated in the Universal Declaration,’’ December 10, 1948, 
by countries ‘‘ which are likeminded and have a common heritage of political 
traditions, ideals, freedom and the rule of law.’’ Even so, it has taken 
them nearly six years to bring their legal version of the declaratory aims 
into operation in its administrative phases. More than two years after the 
parties have given the commission jurisdiction over individual complaints, 


they hesitate to commit the unresolved case to the rule of law. It may be 

hoped that the Directorate of Human Rights was well advised when it ob- 

served that the Court might be set up ‘‘in the not too distant future.’’ 
Denys P. MYErRs 


THE PANAMANIAN ACADEMY OF INTERNATIONAL LAW 


The Society has received information concerning the recent establish- 
ment of the Panamanian Academy of International Law, under the patron- 
age of the Panamanian Government. 

The purpose of the Academy, as stated in its Statutes, is to conduct 
studies and research on subjects and problems of international law; to 
collate and systematize data, information and documents which it receives 
in the field ; to publish such studies in a journal of the Academy ; to promote 
the knowledge of international law and of the legal principles upheld by 
Panama in its international relations, through publications, meetings, study 
groups and other means deemed appropriate; to institute a specialized 
library of books, journals and other publications; to establish and maintain 


The duration of the declarations is: Belgium, until June 28, 1960; Denmark, until 
April 6, 1957; Federal Republic of Germany, until July 4, 1958, on condition of reci- 
procity; Ireland, without time limit; Netherlands, until Aug. 30, 1959, on condition of 
reciprocity. Denmark and Ireland made their declarations with their deposits of ratifica- 
tions of the convention on April 13, 1953, and Feb. 25, 1953, respectively, before the 
convention was in force. 
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cordial relations with academic and scientific institutions of Panama and 
foreign countries; and to collaborate within its special field with the 
Ministry of Foreign Relations and the University of Panama. 

The Academy will consist of 20 active members, 10 honorary members, 
and such corresponding members of Panamanian or other nationality, as 
may be designated by the Academy. To be eligible for membership, a 
candidate must have written and published some work in the field of ac- 
tivity of the Academy or to have held a chair in a related subject, or to 
have justifiably achieved a reputation in the international field. The 
members are elected by secret ballot from among Panamanian citizens hav- 
ing the required qualifications. 

The Statutes of the Academy were adopted in December, 1955. Dr. 
Jorge E. Illueca is President and Dr. Ernesto Castillero F. is Secretary. 
The Academy will publish a quarterly journal and also contemplates pub- 
lishing works submitted to it for examination, which it deems worthy of 
publication under its sponsorship. 

The Society offers to the Panamanian Academy its congratulations on 
the launching of such a laudable program, and its best wishes for the suc- 


cessful attainment of its purposes. 
E. H. F. 


PRIZES INSTITUTED BY JAMES BROWN SCOTT IN MEMORY OF HIS MOTHER 
AND HIS SISTER JEANNETTE SCOTT 


The Institute of International Law has announced the subject for the 
Mancini Prize (1200 Swiss franes) to be awarded in 1958. The subject 
chosen is: ‘‘The Principle of Effectiveness in Public International Law.”’ 
Contestants are required to give an analysis of the basis and the value of 
the principle of effectiveness, to expound the cases in which it plays a part, 
and to set forth the scope and limits of its application. 

The contest is open to anyone, except members or associates, or former 
members or associates, of the Institute. 

The essays submitted should be unpublished manuscripts of not less than 
150 nor more than 500 pages corresponding to a printed page in octavo 
format. Essays may be written in English, French, German, Italian or 
Spanish. They should be sent anonymously and in three copies. Each 
copy must be supplied with a double motto. The same mottoes are to be 
inscribed on an envelope containing the surname, the Christian name, the 
date and place of birth, the nationality and the address of the author. The 
essays must be in the hands of the Secretary General of the Institute of 
International Law, Professor Hans Wehberg, 1, avenue de la Grenade, 
Geneva, Switzerland, not later than March 31, 1958. 

The rules of the competition are published in detail in the Annuaire de 
l’Institut de Droit international, Vol. 45 (1954), Tome II, p. 392. 


THE KOREAN JOURNAL OF INTERNATIONAL LAW 
The Korean Association of International Law was established in May, 


1953, and issued The Korean Journal of International Law, Volume I, No. 1, 
in February, 1956, with the co-operation of enthusiastic young Koreat 
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students in the field of international law. This publication gives a great 
stimulus to juridical development in the new independent country of 
Korea. 

The contents of the Journal include six articles: ‘‘The Korean Constitu- 
tion in Relation to International Law,’’ by Professor Suk-Soon Suh; ‘‘The 
Legal Status of Dok Do (Liancourt Rocks),’’ by Professor Kwan-Sook 
Park; ‘‘Ideological Character of Private International Law,’’ by Pro- 
fessor San-Duk Whang; ‘‘Economic and Social Rights in International 
Legislation on Human Rights,’’ by Professor Hi-Joon Tak; ‘‘A View on the 
Executive Agreement Implementing the Mutual Defense Treaty between 
R. O. K. and U.S. A.,’’ by Young-Ho Bae, Director of the Justice Bureau; 
and ‘* Towards a Better World,’’ translated by Professor Heng-Kwon Kim. 

Of these articles, there are two which would be of special interest to stu- 
dents of international law: ‘‘The Legal Status of Liancourt Rocks’’ and 
‘‘A View on the Executive Agreement Implementing the Mutual Defense 
Treaty between R. O. K. and U.S. A.”’ 

The first of these includes a legal interpretation regarding the problem 
of territorial possession of Liancourt Rocks—an island which has been 
under dispute between the Republic of Korea and Japan since the end of 
World War II. The writer holds that the island belongs to Korea, and sup- 
ports his case by referring to historical facts and various international docu- 
ments, such as the Cairo and Potsdam Declarations, the Documents of 
Japanese Surrender, the United States Government’s instruction to the 
Supreme Commander in Japan in relation to the control of Japan, SCAPIN 
677, the Fundamental Policy to Japan by the Allied Council, and the 
Japanese Peace Treaty, ete. 

The problem of Liancourt Rocks has aroused a vigorous dispute between 
Korea and Japan. The Japanese Government proposed to bring the matter 
to the International Court of Justice; however, the proposal was rejected 
by the Korean Government on the ground that Korea’s claims were self- 
evident and that international mediation was unnecessary. These cir- 
cumstances make this article particularly interesting from the viewpoint 
of international law. 

The second article concerns the proposed administrative agreement be- 
tween Korea and the United States. The writer emphasizes especially the 
problem of jurisdiction, and suggests that in view of the friendly relation- 
ships existing between the two countries, the agreement should be equal and 
fair and in accordance with established international principle. The writer 
asserts that the agreement should be based upon the Mutual Defense Treaty 
between Korea and the United States, since the United Nations Army is 
stationed in Korea. 

The writer presents a draft of such an agreement, basing it primarily on 
the existing administrative agreement of NATO. 

Paik-San CHIE 
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JUDICIAL DECISIONS 


By Wma. W. BisHop, JR. 
Of the Board of Editors 


Mandate for South West Africa—hearings on petitions 

ADMISSIBILITY OF HEARINGS OF PETITIONERS BY THE COMMITTEE ON 
Soutn West Arrica. I.C.J. Reports, 1956, p. 23. 

International Court of Justice.t Advisory Opinion, June 1, 1956. 


Pursuant to a General Assembly resolution adopted December 3, 1955, 
the Court was asked to give an advisory opinion on the question: 


Is it consistent with the advisory opinion of the International Court 
of Justice of 11 July 1950? for the Committee on South West Africa, 
established by General Assembly resolution 749 A (VIII) of 28 No- 
vember 1953, to grant oral hearings to petitioners on matters relating 
to the Territory of South West Africa? 


By a vote of 8 to 5* the Court gave its opinion that the grant of oral hear- 
ings to petitioners by the Committee on South West Africa would be 
consistent with the Advisory Opinion of the Court of 11 July 1950. 

The Court indicated its understanding that the expression ‘‘grant oral 
hearings to petitioners’’ relates to persons who have submitted written 
petitions to the United Nations Committee on South West Africa. Though 
the language of the question put to the Court did not clearly show whether 
it related to authority of the Committee to grant oral hearings in its own 
right or only under prior authorization of the General Assembly, the Court 
looked to the historical developments since its Opinion of July 11, 1950, in- 
cluding the refusal of South Africa as the Mandatory to co-operate in 
implementation of the Opinion, and interpreted the question to mean, 
‘‘Whether it is legally open to the General Assembly to authorize the Com- 
mittee to grant oral hearings to petitioners.’’ After quoting from the 
1950 Opinion, the Court said: 


Accordingly, the obligations of the Mandatory continue unimpaired 
with this difference, that the supervisory functions exercised by the 
Council of the League of Nations are now to be exercised by the United 
Nations. The organ of the United Nations exercising these super- 


1 Composed for this case of President Hackworth, Vice President Badawi, and Judges 
Basdevant, Winiarski, Klaestad, Read, Hsu Mo, Armand-Ugon, Kojevnikov, Zafrulla 
Khan, Lauterpacht, Moreno Quintana, and Cérdova. The English text of the opinion 
is authoritative. 

21950] I.C.J. Reports 128, digested in 44 A.J.I.L. 757 (1950). 

8 Vice President Badawi and Judges Basdevant, Hsu Mo, Armand-Ugon and Moreno 
Quintana joined in a dissenting opinion to the effect that hearings of petitioners by the 
Committee would be inconsistent with the 1950 Advisory Opinion; they refrained from 
passing upon the question whether the General Assembly might properly authorize the 
hearing of petitioners even if this departed from the 1950 Opinion. 
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visory functions, that is, the General Assembly, is legally qualified to 
carry out an effective and adequate supervision of the administration 
of the Mandated Territory, as was the Council of the League. 

In determining the question whether in these circumstances it would 
be consistent with the Opinion of the Court of 11 July 1950 for the Com- 
mittee on South West Africa to grant oral hearings to petitioners, the 
Court must have regard to the whole of its previous Opinion and its 
general purport and meaning. 

In that Opinion the Court, having concluded that South West 
Africa is a territory under the international Mandate and that the 
Mandatory continues to have the obligations stated in Article 22 of 
the Covenant of the League of Nations and in the Mandate, as well as 
the obligation to transmit reports and petitions and to submit to the 
supervision of the General Assembly, made it clear that the obligations 
of the Mandatory were those which obtained under the Mandates Sys- 
tem. These obligations could not be extended beyond those to which 
the Mandatory had been subject by virtue of the provisions of Article 
22 of the Covenant and of the Mandate for South West Africa under 
the Mandates System. The Court stated, therefore, that the degree of 
supervision to be exercised by the General Assembly should not ex- 
ceed that which applied under the Mandates System. Following its 
finding regarding the substitution of the General Assembly of the 
United Nations for the Council of the League of Nations in the exer- 
cise of supervision, the Court stated that the degree of supervision 
should conform as far as possible to the procedure followed by the 
Council of the League of Nations in that respect. The Court ob- 
served that these considerations were particularly applicable to an- 
nual reports and petitions. 

At the same time the Court stated that ‘‘the effective performance 
of the sacred trust of civilization by the Mandatory Powers required 
that the administration of mandated territories should be subject to 
international supervision’’ and said: ‘‘The necessity for supervision 
continues to exist despite the disappearance of the supervisory organ 
under the Mandates System.’’ 

In discussing the effect of Article 80 (1) of the Charter, preserving 
the rights of States and peoples under existing international agree- 
ments, the Court observed: ‘‘The purpose must have been to provide 
a real protection for those rights; but no such rights of the peoples 
could be effectively safeguarded without international supervision and 
a duty to render reports to a supervisory organ.’’ 

The general purport and meaning of the Opinion of the Court of 11 
July 1950 is that the paramount purpose underlying the taking over 
by the General Assembly of the United Nations of the supervisory 
functions in respect of the Mandate for South West Africa formerly 
exercised by the Council of the League of Nations was to safeguard 
the sacred trust of civilization through the maintenance of effective 
international supervision of the administration of the Mandated Ter- 
ritory. 

Accordingly, in interpreting any particular sentences in the Opinion 
of the Court of 11 July 1950, it is not permissible, in the absence of 
express words to the contrary, to attribute to them a meaning which 
would not be ix conformity with this paramount purpose or with the 
operative part of that Opinion. 

Before proceeding further, it is necessary to refer briefly to the way 
in which the question of the grant of oral hearings to petitioners was 
dealt with during the regime of the League of Nations. The Perma- 
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nent Mandates Commission had under consideration at various meet- 
ings the question of the grant of oral hearings to petitioners, both at 
the request of petitioners and on its own initiative. The Commission 
felt that in some cases oral hearings would be useful, if not indispensa- 
ble, in determining whether petitions were well-founded or not. In 
1926, the Commission laid the matter before the Council, but re- 
frained from making a definite recommendation on the subject. The 
Council, in turn, decided that, before taking action, it should consult 
the Mandatory Powers. After obtaining the views of those Powers, 
all of whom were opposed to the grant of oral hearings on various 
grounds, the Council, by Resolution of March 7, 1927, decided that 
there was no occasion to modify the procedure theretofore followed 
by the Commission in regard to the question. In his Report to the 
Council, the Rapporteur stated that, if in any particular case the 
circumstances should show that it was impossible for all the necessary 
information to be secured by the usual means, the Council could ‘‘de- 
cide on such exceptional procedure as might seem appropriate and 
necessary in the particular cireumstances.’’ By its resolution, the 
Council directed that copies of the Resolution, of the Report of the 
Rapporteur and of the replies of the Mandatory Powers, should be 
transmitted to the Permanent Mandates Commission. It is clear that 
oral hearings were not granted to petitioners by the Permanent Man- 
dates Commission at any time during the regime of the League of 
Nations. 

The right of petition was introduced into the Mandates System by 
the Council of the League on January 31st, 1923, and certain rules 
relating to the matter were prescribed. This was an innovation de- 
signed to render the supervisory function of the Council more effec- 
tive. The Council having established the right of petition, and 
regulated the manner of its exercise, was, in the opinion of the Court, 
competent to authorize the Permanent Mandates Commission to grant 
oral hearings to petitioners, had it seen fit to do so. 

It has been contended that the Court, in its opinion of 11 July 1950, 
intended to express the view that the Mandates System and the degree 
of supervision to be exercised by the General Assembly in respect of 
the Territory of South West Africa must be deemed to have been 
crystallized, so that, although the General Assembly replaced the 
Council of the League as the supervisory organ in respect of the 
Mandate, it could not, in the exercise of its supervisory functions, do 
anything which the Council had not actually done, even if it had 
authority to do it. The Court does not consider that its Opinion of 
11 July 1950 supports this position. 

There is nothing in the Charter of the United Nations, the Covenant 
of the League, or the Resolution of the Assembly of the League of 
April 18th, 1946, relied upon by the Court in its Opinion of 1950, that 
can be construed as in any way restricting the authority of the Gen- 
eral Assembly to less than that which was conferred upon the Council 
by the Covenant and the Mandate; nor does the Court find any 
justification for assuming that the taking over by the General As- 
sembly of the supervisory authority formerly exercised by the Council 
of the League had the effect of crystallizing the Mandates System at the 
point which it had reached in 1946. 

The Court having determined that the General Assembly had re 
placed the Council of the League as the supervisory organ, it was 
proper for it to point out that the General Assembly could not enlargé 
its authority but must confine itself to the exercise of such authority 


OO 
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as the Mandates System had conferred upon the supervisory organ. 
The Court was not called upon to determine whether the General As- 
sembly could or could not exercise powers which the Council of the 
League had possessed but for the exercise of which no occasion had 
arisen. 

The Court held that the obligations of the Mandatory under the 
Mandate continued unimpaired, and that the supervisory functions in 
respect of the Mandate were exercisable by the United Nations, the 
General Assembly replacing in this respect the Council of the League. 
It followed that the General Assembly in carrying out its supervisory 
functions had the same authority as the Council. The scope of that 
authority could not be narrowed by the fact that the Assembly had 
replaced the Council as the supervisory organ. 

Reliance has been placed upon the following sentence in the Court’s 
Opinion of 1950: 


‘‘The degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandates 
System, and should conform as far as possible to the procedure fol- 
lowed in this respect by the Council of the League of Nations.’’ 


It has been suggested that the grant of oral hearings by the Com- 
mittee on South West Africa to petitioners would involve an excess 
in the degree of supervision to be exercised by the General Assembly 
and that the sentence should be interpreted as intended to restrict the 
activity of the General Assembly to measures which had actually been 
applied by the League of Nations. On these grounds it has been con- 
tended that the grant of oral hearings by the Committee would not 
be consistent with the Court’s Opinion of 1950. 

The Court will deal first with the suggestion that the grant of oral 
hearings to petitioners would, in fact, add to the obligations of the 
Mandatory and thus lay upon it a heavier burden than it was subject to 
under the Mandates System. The Court is unable to accept this sug- 
gestion. The Committee on South West Africa at present receives 
petitions from the inhabitants of the Mandated Territory and proceeds 
to examine them without the benefit of the comments of the Mandatory 
or of the assistance of its accredited representative during the course 
of the examination. In many cases, the material available to the 
Committee from the petitions or from other sources may be sufficient 
to enable the Committee to form an opinion on the merits of the 
petitions. In other cases the Committee may not be able to come to a 
decision on the material available to it. If the Committee cannot have 
recourse to any further information for the purpose of testing whether 
a petition is or is not well-founded, it may lead in certain cases to 
acceptance of statements in the petitions without further test. Oral 
hearings in such cases might enable the Committee to submit its advice 
to the General Assembly with greater confidence. If as the result 
of the grant of oral hearings to petitioners in certain cases the Com- 
mittee is put in a better position to judge the merits of petitions, this 
cannot be presumed to add to the burden of the Mandatory. It is in 
the interest of the Mandatory, as well as of the proper working of the 
Mandates System, that the exercise of supervision by the General 
Assembly should be based upon material which has been tested as 
far as possible, rather than upon material which has not been sub- 
jected to proper scrutiny either by or on behalf of the Mandatory, 
or by the Committee itself. 

The Court will deal next with the suggestion that the statement 
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*‘the degree of supervision to be exercised by the General Assembly 
should not therefore exceed that which applied under the Mandates 
System’’ should be interpreted as intended to restrict the activity of 
the General Assembly to measures which had actually been applied by 
the League of Nations. This could not have been the intention of the 
Court. Neither the Covenant of the League, nor the Mandate for 
South West Africa, nor the Charter of the United Nations, contains 
any provision which could justify such a restriction. That it cannot 
have been the intention of the Court to impose on the General Assembly 
a rigid limitation on its supervisory function is evidenced by the 
second part of the same sentence, according to which the degree of 
supervision ‘‘should conform as far as possible to the procedure fol- 
lowed in this respect by the Council of the League of Nations.’’ With 
regard to this statement, the Court said in its Opinion of 1955:* 


‘*When the Court stated in its previous Opinion that in exercising 
its supervisory functions the General Assembly should conform ‘as 
far as possible to the procedure followed in this respect by the Coun- 
cil of the League of Nations,’ it was indicating that in the nature of 
things the General Assembly, operating under an instrument dif- 
ferent from that which governed the Council of the League of 
Nations, would not be able to follow precisely the same procedures as 
were followed by the Council. Consequently, the expression ‘as far 
as possible’ was designed to allow for adjustments and modifications 
necessitated by legal or practical considerations.’’ 


The Court notes that, under the compulsion of practical considera- 
tions arising out of the lack of co-operation by the Mandatory, the 
Committee on South West Africa provided by Rule XXVI of its Rules 
of Procedure an alternative procedure for the receipt and treatment of 
petitions. This Rule became necessary because the Mandatory had 
refused to transmit to the General Assembly petitions by the in- 
habitants of the Territory, thus rendering inoperative provisions in the 
Rules concerning petitions and directly affecting the ability of the 
General Assembly to exercise an effective supervision. This Rule 
enabled the Committee on South West Africa to receive and deal with 
petitions notwithstanding that they had not been transmitted by the 
Mandatory and involved a departure in this respect from the procedure 
prescribed by the Council of the League. 

The particular question which has been submitted to the Court arose 
out of a situation in which the Mandatory has maintained its refusal 
to assist in giving effect to the Opinion of 11 July 1950, and to co- 
operate with the United Nations by the submission of reports, and by 
the transmission of petitions in conformity with the procedure of the 
Mandates System. This sort of situation was provided for by the 
statement in the Court’s Opinion of 1950 that the degree of super- 
vision to be exercised by the General Assembly ‘‘should conform as 
far as possible to the procedure followed in this respect by the Council 
of the League of Nations.’’ 

The Court holds that it would not be inconsistent with its Opinion of 
11 July 1950 for the General Assembly to authorize a procedure for 
the grant of oral hearings by the Committee on South West Africa to 
petitioners who had already submitted written petitions: provided 
that the General Assembly was satisfied that such a course was neces- 


« [1955] I.C.J. Reports 67, digested in 49 A.J.IL. 565 (1955). 
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sary for the maintenance of effective international supervision of the 
administration of the Mandated Territory. 


Jurisdiction—dependents of servicemen abroad 
KINSELLA v. KRUEGER. 351 U.S. 470. 
United States Supreme Court, June 11, 1956. Clark, J. 


The wife of a United States Army colonel was tried and convicted by an 
American general court-martial in Japan for murdering him in Japan, and 
sentenced to life imprisonment. Jurisdiction was based on the Uniform 
Code of Military Justice which declares its applicability to ‘‘all persons 
. . . accompanying the armed forces without the continental limits of the 
United States,’’ and the agreement between the United States and Japan 
on Status of Forces under which United States jurisdiction in such a case 
was at the time recognized by Japan. The District Court denied her release 
on habeas corpus, and the Supreme Court affirmed, finding that the court- 
martial had jurisdiction. No Constitutional rights of the defendant were 
violated. The Court added: 


5 Judges Winiarski and Kojevnikov voted in favor of the Opinion, but declared their 
inability to accept parts of the reasoning of the majority. 

Judge Lauterpacht prepared a long separate opinion, concurring in the result. He 
approached the problem of interpreting the 1950 Opinion as analogous to interpreting 
international agreements ‘‘in a manner calculated to secure their effective operation.’’ 
Although he believed that there would be no authority to grant oral hearings to peti- 
tioners if South Africa were fulfilling its obligations as Mandatory in the matter of an- 
nual reports and petitions, Judge Lauterpacht thought the Court should answer: 

‘Tt is consistent with the Advisory Opinion of 11 July 1950 for the Committee on 
South West Africa to grant oral hearings to petitioners from that territory whenever, 
and so long as, owing to the absence of such co-operation on the part of the Mandatory, 
the Committee feels constrained, in order to fulfil the duty entrusted to it by the Gen- 
eral Assembly, to use sources of information other than those which would be normally 
available to it if the Mandatory were willing to assist the Committee in obtaining in- 
formation in accordance with the procedure as it existed under the League of Nations.’ 

This conclusion was reached on the premise that: 

‘*It is a sound principle of law that whenever a legal] instrument of continuing validity 
cannot be applied literally owing to the conduct of one of the parties, it must, without 
allowing that party to take advantage of its own conduct, be applied in a way ap- 
proximating most closely to its primary object. To do that is to interpret and to give 
effect to the instrument—not to change it.’’ 

The 1950 Opinion, accepted and approved by the General Assembly, ‘‘is the law recog- 
nized by the United Nations,’’ despite the fact that ‘‘the Government of South Africa 
has declined to accept it as binding upon them and although it has acted in disregard 
of the international obligations as declared by the Court in that Opinion.’’ In ap- 
praising the situation resulting from this conduct of the Mandatory the applicable legal 
principles were: ‘‘that the Opinion of 1950 must be read as a whole; that it cannot be 
deprived of its effect by the action of the State which has repudiated it; and that the 
ensuring of the continued operation of the international regime in question is a legitimate 
object of the interpretative task of the Court.’’ Confronted with the situation ‘‘of a 
party refusing to recognize or to act upon a legal instrument which purports to express 
the legal obligations of that party and whose validity must, as in the present case, be 
regarded as continuing,’’ Judge Lauterpacht said a court of law should ‘‘interpret the 
instrument as continuing in validity and as fully applicable subject to reasonable read- 
justments calculated to maintain the effectiveness, though not more than that, of the 
major purpose of the instrument.’’ 
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Furthermore, since under the principles of international law each 
nation has jurisdiction of the offenses committed within its own terri- 
tory ... the essential choice involved here is between an American 
and a foreign trial. Foreign nations have relinquished jurisdiction to 
American military authorities only pursuant to carefully drawn agree- 
ments which presuppose prompt trial by existent authority. Absent 
the effective exercise of jurisdiction thus obtained, there is no reason to 
suppose that the nations involved would not exercise their sovereign 
right to try and punish for offenses committed within their borders. 
Under these circumstances, Congress may well have determined that 
trial before an American court-martial in which the fundamentals of 
due process are assured was preferable to leaving American servicemen 
and their dependents throughout the world subject to widely varying 
standards of justice unfamiliar to our people. 

. .. No question of the legal relation between treaties and the 
Constitution is presented.* 


Crimes abroad and double jeopardy—servicemen 
Unitep States v. Srntaar. 6 U.S.C.M.A. 330, 20 C.M.R. 46. 
United States Court of Military Appeals, Sept. 16, 1955. Latimer, J. 


An American soldier was convicted by an Army court-martial of several 
offenses, including wrongfully refusing to testify before a Coroner’s In- 
quest in Canada. As to this offense the Court of Military Appeals con- 
sidered three questions: (1) Whether the accused had a right to refuse 
to testify at the inquest; (2) Whether he may be punished by the United 
States military authorities despite the fact that he had been committed to a 
Canadian jail for contempt for a period of 11 days, after which he appeared 
before the inquest, testified, and purged his contempt; and (3) Whether 
the evidence established that defendant’s conduct was wrongful and dis- 
creditable. The court sent the case back to lower authorities, on the ground 
that the evidence did not ‘‘establish that the act of accused in refusing 
to testify was such reprehensible conduct as to bring discredit on the 
Army.’’ As to the double jeopardy point, the court said: 


. may the accused be punished by both Canada and the United 
States for what he insists was essentially one act? . . . Assuming for 
the moment that there was but one act done by the accused, interna- 
tional law has long recognized the possibility of the existence of two 
concurrent jurisdictions. 1 Oppenheim, International Law, 7th (Lau- 
terpacht’s) ed., § 145. In this case, jurisdiction in the United States 
springs from its personal supremacy over the individual, while Ca- 
nadian jurisdiction is founded upon its sovereignty in the place where 
the offense occurred. 

Although it is the general rule, in the absence of an international 
agreement, that whenever armed forces are on foreign territory in the 
service of their home state they are considered exterritorial and remain 
under its jurisdiction, that proposition has no application here. 
Where, as in this case, a soldier belonging to a foreign garrison leaves 
his camp, post, or station, not on duty but for recreation and pleasure, 
and commits an offense, the local authorities are competent to punish 
him. 

1 Justice Frankfurter reserved his opinion; Warren, C. J., and Black and Douglas, 
JJ. dissented. 
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As for the provision in Article VII, paragraph 8, of the NATO Status 
of Forces Agreement, that ‘‘ Where an accused has been tried in accordance 
with the provisions of this Article’’ by one of the Contracting Parties, ‘‘he 
may not be tried again for the same offence within the same territory by 
the authorities of another Contracting Party,’’ the court held this inap- 
plicable, since the accused had not been ‘‘tried’’ within the meaning of this 
provision when he had been committed for contempt in Canada. The court 
found the United States Federal rule to be that a criminal contempt pro- 
ceeding is not treated as a trial, and presumed the Canadian law to be the 
same since it was that of a common-law country. 


International agreements—lack of effect as criminal law 
UNITED States v. EKENsTAM et al. 7 U.S.C.M.A. 168, 21 C.M.R. 294. 
United States Court of Military Appeals, June 22, 1956. Quinn, C. J. 


Defendant American Navy personnel were accused of violating ‘‘ Article 
XV of the Administrative Agreement’’ between the United States and 
Japan by buying golf supplies from a United States Servicemen’s golf 
course in Japan, authorized and regulated by the United States military 
authorities, and selling them to Japanese persons not authorized to pur- 
chase from that golf course. Although they pleaded guilty and were 
sentenced by a United States court-martial, a board of review set aside the 
findings of guilty and dismissed the charges on the ground that the specifi- 
cations failed to allege an offense. The provisions of the Administrative 
Agreement were held to be binding only upon the two governments, and 
without penal force in regard to individuals. The Judge Advocate Gen- 
eral of the Navy forwarded the cases to this court, which affirmed the de- 
cision of the board of review. 

The court pointed out that in the Security Treaty between the United 
States and Japan, entered into simultaneously with the Peace Treaty, it 
was agreed that 


The conditions which shall govern the disposition of armed forces 
of the United States of America in and about Japan shall be deter- 
mined by administrative agreements between the two Governments. 


On February 28, 1952, representatives of the two governments signed an 
Administrative Agreement implementing this provision, in which arrange- 
ments were made for post exchanges, clubs and similar institutions for the 
use of members of United States Armed Forces. Article 15, paragraph 3, 
provided that 


Except as such disposal may be authorized by the United States and 
Japanese authorities in accordance with mutually agreed conditions, 
goods which are sold by such organizations shall not be disposed of in 
Japan to persons not authorized to make purchases from such organ- 
izations. 


Interpreting this provision, Judge Quinn said: 


In our opinion, the Administrative Agreement is intended to define 
the rights and obligations of the signatory Governments, not to pre- 
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scribe the conduct of individuals or organizations subject to their 
authority. See The Over The Top, 5 F 2d 838, 845 (D. Conn 1925) ; 
Oppenheim’s International Law, Lauterpacht’s 8th ed., § 520, page 
924. However, even if the Administrative Agreement were to be so 
construed, Article XV applies to organizations, not to persons, conse- 
quently that article does not prohibit the conduct alleged in the 


specifications. 
Examining the Agreement as a whole, Judge Latimer’s concurring opin- 
ion likewise concluded that Article XV, paragraph 3, was not intended to 
apply to individuals buying from the post exchanges, etc. He said: 


If there are any penal sanctions created by this Article, the punishment 
ought to be directed toward those organizations who are permitted 
to operate under the preferred conditions set out in the Agreement. 

. . As to post exchanges, messes and other organizations, the con- 
tract may be self-executing—a matter I need not decide—but any 
penal consequences of the violation of the paragraph cannot be ex- 
tended to purchasers from those activities. They can only be reached 
by implementing regulations. 


Service on consul in suit against foreign state 
Oster et al. v. DoMINION oF CANADA.! 


U. S. District Court, N.D.N.Y. May 24, 1956. Brennan, D. J. 


Plaintiff American citizens brought actions against Canada to recover 
damages to their properties alleged to have been caused by high water in 
Lake Ontario due to the Gut Dam built across the international boundary 
in 1903 by Canada under arrangements with the United States whereby 
Canada agreed to pay compensation to injured property owners as might be 
agreed, or ‘‘as may be awarded the said parties in the proper court of the 
United States before which claims for damage may be brought.’’ For 
some years the United States and Canada have been negotiating to work 
out these difficulties. In each of the present actions service of summons 
was made on the Canadian Consul General in New York or someone con- 
nected with his office. No appearance was made by defendant, but the 
Canadian Ambassador filed a suggestion that the court had no jurisdiction. 

Dismissing the actions for want of jurisdiction, the court rested its de- 
cision on ineffective service of process rather than deciding whether 
Canada had immunity in a question of this type, or whether this was a case 
in which immunity should be denied in accordance with the ‘‘ Tate Letter’’? 
of the Department of State urging a restrictive theory of immunity. The 


court said: 


Concededly there is no precedent which recognizes as valid the type of 
service of process made here... . 

The limitations upon the authority of a consul is discussed in The 
Anne, 3 Wheaton U. S. 434 at 446. In fact a photostat copy of the 
appointment of the consul upon whom service was made in these cases 


1From manuscript copy of opinion made available by Wm. R. Vallance, Esq., of 


Washington, D. C. 
2 See 26 Dept. of State Bulletin 984 (June 23, 1952), commented on in 47 A.J.I.L. 93 


(1953). 
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is found among the papers in the Oster action and his power is limited 
by the terms thereof to the protection of the interests of Canadian 
citizens within his consular district. He is in no sense a managing 
agent. 

It is beyond argument that jurisdiction of the person in this type 
of action is a necessary requisite to the overall jurisdiction of the 
Court to adjudicate the claim submitted. Such jurisdiction must be 
acquired either by the service of process or by the defendant’s ap- 
pearance (Ex parte Peru, 318 U. 8. 578 at 587). Here the defendant 
has not appeared in any manner in these actions and a consideration 
of the effect of a holding that service upon a consul is service upon a 
sovereign is sufficient to conclude that the service of process here is 
ineffective to obtain jurisdiction over the person of the defendant. 


Protection of United Nations Headquarters 

PEOPLE v. CarceL. 150 N.Y.S. 2d 436. 

New York, City Magistrate’s Ct., Upper Manhattan Arrest Part, March 
30, 1956. Nicoll, City Magistrate. 


Defendants ‘‘picketed’’ the ee Nations Headquarters in New York 
on the morning of February 22, 1956, carrying a placard urging Puerto 
Rican independence and distributing leaflets alleging that the United States 
had invaded Puerto Rico, committed genocide, and established a reign of 
terror there. A New York policeman asked them to move across the street 
so as not to block the entrance to the United Nations building, and, when 
they refused to do so, arrested them on a charge of disorderly conduct. 
Finding them guilty of disorderly conduct under the New York law for 
their refusal to move on when directed by the police, the magistrate found 
no violation of the right to freedom of speech and assemblage. He referred 
to Frend v. United States, 100 F. 2d 691 (D.C. Cir. 1938), certiorari denied, 
306 U. S. 640, upholding the constitutionality of legislation prohibiting the 
picketing of embassies and legations. The court said in part: 


It is rather evident that because of the necessity of affording to the 
Member Nations of the United Nations such protection as will not 
involve the United States in any difficulty with the members of the 
United Nations because of the failure on the part of the United States 
as a host to give ample protection to the members, the courts have felt 
it proper to approve such measures which aid towards the protection 
of foreign governments. ... It is indeed a duty upon the United 
States to take reasonable precautions to prevent the doing of things 
which might lead to a disruption of the proceedings of the United 
Nations. 

The agreement’ entered into between the United Nations and the 
United States setting up the headquarters of New York City provides 

. in Section 18 thereof, that ‘‘the appropriate American authorities 
shall take all reasonable steps to ensure that the amenities of the head- 
quarters district are not prejudiced and the purposes for which the 
district is required are not obstructed by any use made of the land 
in the vicinity of the district.’ 

Since under the Agreement between the United Nations and the 
United States Section 18 thereof, it is the duty of the American 


143 A.J.1.L. Supp. 8 (1949). 
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authorities to take all reasonable steps to ensure the amenities of the 
headquarters district, I hold that the police officer acted within the 
scope of his authority and duty to act as he did herein and that the 
conduct of the defendants was such that under the circumstances 
herein it comes within the purview of [disorderly conduct}. 


State immunity—analogy to counterclaim 
Meurer v. Repusuic or Cutna. [1956] Ontario Weekly Notes 218." 
Canada, Ontario High Court of Justice, Jan. 27, 1956. Judson, J. 


Dissatisfied with plaintiff’s conduct as attorney for the Chinese Consul 
General,? the Chinese Ambassador complained to the Law Society of 
Upper Canada, which ordered plaintiff disbarred; the disbarment was set 
aside by the Supreme Court of Canada.’ Plaintiff brought an action for 
malicious prosecution against the Republic of China and the Chinese Am- 
bassador, contending that by filing the complaint with the Law Society any 
immunity had been waived. Dismissing the action because of the im- 
munities, the court held the case indistinguishable from a similar Supreme 
Court of Canada decision in Dessaulles v. Republic of Poland, [1944] 4 
D.L.R. 1. Wh ther complaint with the Law Society should be assimilated 
to bringing suit in a lower court or not, the court said: 


it is only when the foreign sovereign comes into our Courts voluntarily 
as a plaintiff that a defendant can assert a claim against that foreign 
sovereign within certain well-defined limits by way of defence, set- 
off or counterclaim. This is not such a case at all. The former pro- 
ceedings are completed. 


Extradition—political offenses 


In Artukovic v. Boyle, 140 F.Supp. 245 (S.D. Calif., April 3, 1956), 
Yugoslavia sought extradition of a Yugoslav national for offenses allegedly 
committed in Yugoslavia by the fugitive while serving as Minister of the 
Interior from April 16, 1941, to October 10, 1942, in the unrecognized 
‘*Pavelic’’ government of the so-called state of Croatia formed at the time 
of the German invasion of Yugoslavia. The Yugoslav indictment named 
1293 persons and 30,000 unidentified persons as having been killed on or- 
ders of the accused. Even prior to action by the committing magistrate, the 
court found it proper to grant habeas corpus, taking into account the facts 
set forth on the face of the complaint (to which the indictment was at- 
tached), and facts of which it might take judicial notice. Hall, D. J., stated 
that the conduct with which the fugitive was charged was clearly of a 
political character and thus not extraditable under the treaty of 1902 be- 
tween the United States and Serbia. 


1 Affirmed on opinion below, [1956] Ontario Weekly Notes 363 (Ontario Court of 
Appeal, April 5, 1956). 
2In Yin-Tso Hsiung v. Toronto, [1950] 4 D.L.R. 209, digested in 45 A.J.I.L. 595 


(1951). 
8 Mehr v. Law Society of Upper Canada, [1955] 2 D.L.R. 289. 


964 


1956] JUDICIAL DECISIONS 


Trusteeship territories 


In Application of Reyes, 140 F.Supp. 130 (D. Hawaii, April 12, 1956), 
the court denied naturalization on the ground that applicant lacked the 
required residence in the United States, since his residence at Kwajalein 
as an employee of a construction company working for the United States 
Navy could not count as ‘‘in the United States.’’ Referring to the trustee- 
ship agreement, the court admitted that ‘‘the United States exercises as 
much power over these Islands as it does over any of its possessions,’’ and 
suggested that ‘‘it is possible that Congress had the authority to declare that 
the trust territory was to be considered as part of the United States for 
purposes of naturalization.’’ However, it had not done so. 


Status of Panama Canal Zone 


In Stafford Allen & Sons, Ltd. v. Pacific Steam Navig. Co., [1956] 1 
W.L.R. 629 (April 19, 1956), the British Court of Appeal held Cristobal, 
Panama Canal Zone, to be a ‘‘port in the United States’’ for purposes of 
a bill of lading which stipulated that the United States Carriage of Goods 
by Sea Act, 1936, should apply to shipments from such ports; the court 
found the Panama Canal Zone to be a ‘‘possession’’ of the United States 
as the term was used in that Act. 


GATT and Reciprocal Trade Agreements 


In George E. Bardwil & Sons v. U. 8., 42 C.C.P.A. (Customs) 118 (Feb. 
8, 1955), the Court of Customs and Patent Appeals of the United States 
declared that 


The General Agreement on Tariffs and Trade was entered into by 
the President of the United States under the authority of section 350 
of the Tariff Act of 1930 [as amended]. 
That section, the foundation of the Trade Agreements program, provided 
that 


the President . . . is authorized from time to time— 

(1) To enter into foreign trade agreements with foreign govern- 
ments or instrumentalities thereof; and 

(2) To proclaim such modifications of existing duties and other im- 
port restrictions . . . as are required or appropriate to carry out any 
foreign trade agreement that the President has entered into here- 
under... . 


With this beginning, the court found the President authorized to with- 
draw, in its application to imports of embroidered goods from Portugal, a 
concession in tariff originally negotiated with the Republic of China, after 
the Republic of China withdrew from the General Agreement on Tariffs 
and Trade; this was in accordance with the provision of Article XXVII 
of GATT providing for such withdrawal of concessions. 

Interpretations of trade agreements and United States legislation in con- 
nection therewith were involved in U. S. v. Metropolitan Petroleum Corp., 
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ibid. 38 (May 27, 1954) ; Atalanta Trading Corp. v. U. S., ibid. 90 (Dee. 21, 
1954) ; and Morganite, Inc. v. U. S8., ibid. 207 (June 28, 1955). 


International aviation—jurisdiction over cases 


Jurisdiction over a civil action against a foreign airline was taken in 
Berner v. United Airlines, Inc., et al., 149 N.Y.S. 2d 335 (Sup. Ct., N. Y. 
Cty., Jan. 30, 1956), under the Warsaw Convention provision for jurisdic- 
tion before the court of the place of destination; the ticket specifically 
referred to the Warsaw Convention. 


Inter-American postal arrangements 


In United Fruit Co. v. U. 8., 139 F.Supp. 53 (Ct.Cls., March 6, 1956), 
compensation for carrying mails from the United States to Honduras and 
other American republics was denied plaintiff company, whose Honduran 
subsidiary had transported the mails with their ships registered in Hon- 
duras. Article 3 of the Postal Convention of the Americas and Spain, 
1937, provided that the countries forming the Union ‘‘obligate themselves 
to transport across their territories, and to convey by the ships of their 
registry or flag which they utilize for the transportation of their own cor- 
respondence, without any charge whatsoever to the contracting countries, 
all that which the latter send to any destination.’’ The court said, through 
Whitaker, J.: 


It would appear, therefore, that the Republic of Honduras, which 
was liable for the payment for the carriage of the mails under article 3 
of the Postal Convention, has paid for their carriage by exempting 
plaintiff’s vessels from beacon, wharfage and tonnage charges, and by 
subsidies, ete. 

Plaintiff, having collected in this way from Honduras for the car- 
riage of the mails, is not entitled to collect again from the United 


States. 


Meaning of ‘‘war’’ 


Upholding the jurisdiction of a special Air Force court-martial in Japan 
which had convicted defendant of sleeping on post, June 4, 1955, such court 
having jurisdiction only if the offense were not committed ‘‘in time of 
war,’’ the Court of Military Appeals said in U. 8S. v. Sanders, 7 U.S.C.M.A. 
21 (April 20, 1956) : 


a ‘‘time of war’’ situation does not result only from a formal declara- 
tion of war by the Congress of the United States . . . a war situation 
ean result from the fact that our armed forces are engaged in actual 
combat against an organized armed enemy. Necessarily, if the rela- 
tions between the opposing forces are substantially altered the change 
can terminate the war. Although a cease-fire order or a formal 
armistice alone may be insufficient to effect the termination . . . when 
that circumstance is combined with other facts indicating that the 
consequences of actual hostilities are no longer present, the ‘‘time of 
war’’ condition is ended. In other words, if a ‘‘time of war’’ situa- 
tion depends upon the existence of actual armed hostilities . . . the 
cessation of hostilities ends the condition. 
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In view of the Korean Armistice and subsequent developments, the date of 
the offense was not ‘‘in time of war.’’ 

In Wilkinson v. Equitable Life Assurance Co., 151 N.Y.S. 2d 1018 (Mu- 
nicipal Court of N. Y., Manhattan, May 7, 1956), the Korean conflict was 
held a ‘‘war’’ for purposes of an insurance policy on an American soldier 
killed in action in Korea, July 14, 1953. 


Jurisdiction of crime 


Ramey v. U. S., 230 F.2d 171 (5th Cir., Feb. 23, 1956), upheld a con- 
viction for conspiracy to transport in foreign commerce from Mexico to the 
United States a sum of money obtained by fraud in Mexico, the offense 
being complete within the United States when one or more overt acts were 
here committed pursuant to the conspiracy. 


Enemy Property Controls and Trading with the Enemy Act 


Leon v. Reichbach, 138 F.Supp. 449 (S.D.N.Y., July 11, 1955) ; Brownell 
v. LaSalle Steel Co., 140 F.Supp. 353 (N.D.IIL, Feb. 10, 1956) ; Brownell v. 
Mercantile Trust Co., 139 F.Supp. 834 (E.D.Mo., May 27, 1956); F. A. R. 
liquidating Corp. v. Brownell, 140 F.Supp. 535 (D.Del., April 12, 1956) ; 
Grabbe v. Brownell, 140 F.Supp. 4 (E.D.N.Y., April 27, 1956); In re 
Schneider’s Estate, 296 Pac.2d 45 (Cal. App., April 12, 1956). 

In the Schneider case, the court found that the interest of German na- 
tionals in the estate of an American decedent in California passed to the 
heirs at the time of decease on March 31, 1945, there being then the 
reciprocal inheritance rights between the United States and Germany 
required for California Probate Code, § 259. Therefore the property of 
the German heirs was proper for vesting by the Alien Property Custodian. 
Coming to this conclusion, Moore, P. J., stated: 


We have derived the foregoing decision with fearful misgivings. . . 
For thirty-five years the United States has expended billions of 
dollars in attempting to recapture and retain the friendship and loyal 
adherence of our enemies opposed in two world wars. It has verily 
poured out its wealth to accomplish that purpose within the German 
Republic. Now, after more than ten years since fighting ceased, and 
over four years since World War II was declared terminated, . . 
that same government, actuated by generous impulses toward a fallen 
foe, in nurturing the German state and its subdued people, withholds 
from these individuals within Germany comparatively modest sums 
ranging from $1000 to $8,000, aggregating $25,000. By confiscating 
such moneys, we forfeit more good will than might have been acquired 
by the payment of multiplied thousands to the Bonn Government 
whether applied directly or indirectly to that end... . The remedy 
lies with the Congress. 


AMERICAN NATIONALITY AND ALIENS CASES 


Naturalization. Question whether applicant of good moral character: 
Flumerfelt v. U. S., 230 F.2d 870 (9th Cir., March 9, 1956); Taylor v. 
U. S., 231 F.2d 856 (5th Cir., April 18, 1956) ; Petition of DeAngelis, 139 
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F.Supp. 779 (E.D.N.Y., April 11, 1956) ; Petition of daSilva, 140 F.Supp. 
596 (N. J., April 24, 1956) ; claim of relief from military service: Petition 
of Velasquez, 1389 F.Supp. 790 (S.D.N.Y., April 4, 1956) ; In re Husney’s 
Petition, 140 F.Supp. 503 (E.D.N.Y., April 19, 1956) ; question as to entry 
or residence: Lowe v. U. S., 230 F.2d 664 (9th Cir., March 5, 1956) ; Ap- 
plication of Tano, 139 F.Supp. 797 (N.D.Calif., Oct. 25, 1955); In re 
d’Auria, 139 F.Supp. 525 (N.J., April 11, 1956) ; In re Pauschert’s Peti- 
tion, 140 F.Supp. 485 (S.D.N.Y., May 2, 1956); In re Thiesen’s Petition, 
296 Pac.2d 566 (Cal. App., May 2, 1956) (willingness to bear arms). 

Denaturalization. U. 8. v. Zucca, 351 U. S. 91 (April 30, 1956); Lwu- 
mantes v. U. 8., 232 F.2d 216 (9th Cir., March 13, 1956) ; U. 8S. v. Cuccaro, 
138 F.Supp. 847 (E.D.N.Y., March 1, 1956) ; U. 8. v. Horwitz, 140 F.Supp. 
839 (E.D.Va., May 8, 1956). 

Expatriation questions. Garlasco v. Dulles, 138 F.Supp. 796 (S.D.N.Y., 
March 6, 1956), residence in country of which formerly a national; Frausto 
v. Brownell, 140 F.Supp. 660 (S.D.Calif., April 16, 1956), voting in foreign 
election under duress. 

Deportation. Jay v. Boyd, 351 U. S. 345 (June 11, 1956), discretionary 
suspension ; Munoz v. Kelley, 231 F.2d 381 (9th Cir., Oct. 27, 1955); U. 8S. 
v. Holland-America Line, 231 F.2d 373 (2nd Cir., March 14, 1956), ex- 
penses ; Resurreccion-Talavera v. Barber, 231 F.2d 524 (9th Cir., March 28, 
1956), Philippine native becoming alien after entry; Quilodran-Braw v. 
Holland, 232 F.2d 183 (3rd Cir., April 6, 1956) ; Lavdas v. Holland, 139 
F.Supp. 514 (E.D. Pa., Nov. 28, 1955), discretionary suspension for fear of 
persecution ; In re d’Antonio’s Petition, 139 F.Supp. 719 (S.D.N.Y., Jan. 
13, 1956), same question; U. S. v. Witkovich, 140 F.Supp. 815 (N.D.IIL, 
Feb. 15, 1956), supervision of deportable alien. 

Exclusion of aliens. D’Agostino v. Sahli, 230 F.2d 668 (5th Cir., March 
14, 1956) ; U. S. ex. rel. Nicoloff v. Shaughnessy, 139 F.Supp. 465 (S.D.N.Y., 
Jan. 9, 1956). 

Adjudication of citizenship. Fletes-Mora v. Brownell, 231 F.2d 579 
(9th Cir., Dee. 9, 1955); Florentine v. Landon, 231 F.2d 452 (9th Cir., 
Dec. 19, 1955) ; Jew Jock Koon v. Dulles, 139 F.Supp. 205 (S.D.Tex., Dee. 
2, 1955) ; Wong Dick Wing v. Dulles, 140 F.Supp. 261 (S.D.N.Y., Jan. 3, 
1956) ; Gee Sam v. Dulles, 140 F.Supp. 644 (N.D.Calif., April 23, 1956). 

Illegal bringing in of aliens or discharge of alien seamen. Wilcozon v. 
U. S8., 231 F.2d 384 (10th Cir., Feb. 20, 1956); U. 8S. v. Seaboard Surety 
Co., 140 F.Supp. 876 (D.Md., May 3, 1956). 

Alien registration. Cuesta v. U. 8., 230 F.2d 704 (5th Cir., March 7, 


1956). 


Netherlands cases 


Each issue of Nederlands Tijdschrift voor Internationaal Recht digests in 
English a number of cases on international law decided in The Netherlands. 
The January, 1956, issue (Vol. 3, p. 80) digests cases dealing with the Ger- 
man nationality of Austrians and Sudeten-Germans, interpretation of 
Hague Regulations dealing with belligerent occupation, and the lack of 
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liability of The Netherlands for tort alleged to consist of a communication 
from the Ministry of Foreign Affairs to the American Embassy in con- 
nection with a United States request for extradition. The April issue (Vol. 
3, p. 164) covers a case of March 9, 1955, from Netherlands New Guinea, 
denying the plea of superior orders invoked as a defense by a group of 
Indonesian soldiers who landed there in May, 1953, on the ground that they 
could not have thought in good faith that the Indonesian commander would 
be competent in time of peace to order an assault intended to bring Nether- 
lands New Guinea under Indonesian rule. Other cases deal with expropri- 
ation of enemy alien property, and effect of war on multilateral treaties. 


BOOK REVIEWS AND NOTES 


Annuaire Francais de Droit International. Vol. I, 1955. Paris: Centre 
National de la Recherche Scientifique, 1956. pp. xvi, 835. Index. Fr. 
2,400. 


The appearance of the first Annuaire Francais de Droit International 
is an exciting and rewarding event. Under the editorial direction of 
Madame Paul Bastid and MM. Georges Fischer, Lue Muracciole, and 
Daniel-Henri Vignes, the volume is published by the French Group of 
Former Students of the Hague Academy of International Law, with the 
collaboration of the French National Center of Scientific Research. One 
may rejoice with Gilbert Gidel, who contributes the preface to the volume, 
that France has henceforth her Annuaire de Droit International. 

Although the annual publication will provide full coverage on inter- 
national juridical problems interesting France, its scope is more broadly 
conceived to include the entire domain of international law and the ‘‘con- 
stitutional law’’ of international organizations. 

The 1955 Annuaire contains twenty-four articles totaling 257 pages. 
The titles of eleven of the articles appear to relate to particular treaty situ- 
ations, but the articles themselves are of more general interest. One of the 
most valuable articles—by Professor Maxime Chrétien of the University of 
Strasbourg—is modestly entitled a ‘‘Note documentaire’’ on the fiscal 
immunities actually enjoyed in France by foreign diplomatic and consular 
agents. It is an illuminating study of the practice of a state and an ex- 
ample of the type of research which would provide most useful ‘‘raw ma- 
terials’’ for the craftsman in international law. Professor Maurice Flory 
contributes a comprehensive study of the law relating to foreign military 
bases, dealing not merely with the status of forces, but with the wide variety 
of legal problems involved. Writing on ‘‘L’Affaire de la Légation de 
Roumanie a Berne,’’ Paul Louis-Lucas finds that the Swiss Government 
failed to use due diligence in ejecting the Rumanian dissidents who had 
seized the Rumanian Legation in Berne. Daniel-Henri Vignes finds that 
an examination of the 200 decisions of the Franco-Italian Conciliation Com- 
mission established pursuant to the Peace Treaty of 1947 with Italy reveals 
that the Commission is more a court than a conciliation commission. Other 
articles deal with the status of Germany, Austria, Berlin, Tunis, the Saar, 
Viet-Nam, Formosa, Panama and the peaceful uses of atomic energy. If 
the articles do not always display the high standards of legal analysis found 
in contributions to the British Year Book of International Law, they are 
nevertheless welcome, interesting and informative. 

Of exceptional value to students of international law is a section of some 
400 pages devoted to ‘‘Chroniques,’’ divided into seven parts. Part I is 
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devoted to international jurisprudence. Cases are summarized rather than 
textually reproduced, and, in the French tradition, are followed by ex- 
tensive notes doctrinales. For example, the Nottebohm Case in both phases 
is summarized in 5 pages while 10 pages are devoted to a signed analysis 
thereof. There follow signed digests and notes on decisions of the United 
Nations Tribunal for Libya, the Administrative Tribunals of the United 
Nations and of the International Labor Organization, the Court of Justice 
of the European Coal and Steel Community and the Court of Appeal of the 
International Tribunal of Tangier. 

Part II of Chroniques is devoted to selected legal problems of the United 
Nations and its specialized agencies; for example, a note on the competence 
of the Secretary General. Surprisingly, the work of the International Law 
Commission is inadequately treated in less than 7 pages and contains no 
texts. Some 90 pages in Part III deal with the ‘‘Organization of Europe’’ 
—the Council of Europe, O.E.E.C., NATO, Eastern European Organiza- 
tion, Inter-Governmental Committee on Migration and Central Commission 
for the Navigation of the Rhine. 

Part IV, entitled ‘‘Principal Texts of Interest to Public International 
Law,’’ does not contain texts but citations to or analyses of the contents 
of documents. It is not arranged alphabetically. Part V presents 60 
pages, rich with quotations, of decisions of French courts involving ques- 
tions of public international law during the year 1954. International 
lawyers everywhere will welcome this as one of the most important con- 
tributions of the Annuaire. It is only to be regretted that the quotations 
from cases are set forth in microscopically small print. A section follows 
on French practice concerning public international law. It is devoted to 
texts or quotations from or commentaries on French diplomatic notes, 
replies to parliamentary interpellations, communiqués and other official 
materials, and is arranged alphabetically. Some 80 pages are then given 
over to a Chronology of events of interest to international lawyers during 
1955. To the reviewer, this is the least valuable part of the Annuaire, and 
the 80 pages could be better used to publish the annual reports of the Inter- 
national Law Commission or some of its valuable documentation. 

A useful section on documents is followed by one of book reviews. Of 
great utility is a 37-page Bibliographie systématique of works and articles 
on public international law published in the French language. A note on 
Instruction in Public International Law in France informs us that inter- 
national law has become almost an obligatory subject for French law 
students since 1954 and lists the law schools giving instruction therein with 
the names of those teaching the subject. The volume concludes with an 
index, a table of cases cited and a list of documents cited. 

Although the Editorial Committee refers to the 1955 Annuaire Francais 
as something of an experiment, it is a distinguished addition to the tools 
which a craftsman in international law will find indispensable. 


HERBERT W. Briaas 
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The British Year Book of International Law, 1954. H. Lauterpacht (edi- 
tor). London, New York, Toronto: Oxford University Press, 1956. pp. 
viii, 546. Index. $12.00. 


With this 3lst issue of the British Year Book of International Law, 
Professor H. Lauterpacht relinquishes his editorship because of his election 
to the International Court of Justice. Under his distinguished editorial 
direction the British Year Book has become the foremost annual in the 
field of international law. It is fortunate that a worthy successor as 
Editor has been found in Professor C. H. M. Waldock, Chichele Professor 
of International Law at Oxford. 

To the current volume Professor Waldock contributes a masterly ex- 
position of ‘‘The Plea of Domestic Jurisdiction before International Legal 
Tribunals.’’ Sir Gerald Fitzmaurice continues his invaluable series on 
‘‘The Law and Procedure of the International Court of Justice,’’ dealing 
primarily with the Anglo-Norwegian Fisheries Case. Mr. C. Wilfred 
Jenks, in ‘‘The Scope of International Law,’’ argues that current develop- 
ments require a conception of international law as ‘‘the common law of 
mankind’’ rather than the traditional law of inter-state relations. Mr. I. 
C. MacGibbon follows his article of last year on the part of protest in 
international law with a companion study on ‘‘The Scope of Acquiescence 
in International Law.’’ Dr. Egon Schwelb discusses ‘‘The Amending Pro- 
cedure of Constitutions of International Organizations,’’ and Mr. F. A. 
Vallat, ‘‘Voting in the General Assembly of the United Nations.’’ Mr. 
A. B. Lyons, in ‘‘ Personal Immunities of Diplomatic Agents,’’ advocates a 
most restrictive approach which would deny personal inviolability to 
diplomats and deprive them of many privileges and immunities customarily 
enjoyed by them. Professor R. R. Baxter discusses ‘‘Passage of Ships 
through International Waterways in Time of War,’’ and Dr. G. P. Barton, 
‘Foreign Armed Forces: Qualified Jurisdictional Immunity.’’ For stu- 
dents of the conflict of laws, there are ‘‘The Time Element in the Conflict 
of Laws’’ by Dr. F. A. Mann and ‘‘Polygamous Marriages in English Law”’ 
by Mr. I. M. Sinclair. 

There are interesting Notes by Mr. Clive Parry on ‘‘International Law 
and the Conscription of Non-Nationals,’’ by Mr. J. E. S. Fawcett on ‘‘The 
Exhaustion of Local Remedies: Substance or Procedure?’’, and on ‘‘The 
Notion of Political Offences and the Law of Extradition.’’ The volume 
concludes with sections on decisions of English courts on public and private 
international law, and with book reviews. 

Like its predecessors, this issue of the British Year Book promises to 
become well worn with constant reference as the years progress. 

HERBERT W. Briaes 


Annuaire Suisse de Droit International, 1954. Société suisse de droit inter- 
national. Vol. XI. Ziirich: Editions Polygraphiques S.A., 1956. pp. 
364. Sw. Fr. 29.10. 


Volume XI of the Swiss Yearbook of International Law contains two 
articles in German, two in French and one in Italian. Dr. E. Zellweger 
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contributes interesting information on Swiss practice with reference to 
recognition of new states and new governments in ‘‘Die Vélkerrechtliche 
Anerkennung nach Schweizerischer Staatenprazis.’’ Dr. W. Niederer dis- 
cusses confiscation in relation to certain provisions of Swiss law in ‘‘ Einige 
Grenzfragen des Ordre Public in Fillen Entschidigungsloser Konfiska- 
tion.”’ In ‘‘ Les Causes de Rappel des Agents Diplomatiques,’’ Dr. Georges 
Perrenoud attempts a classification of reasons given for the recall of 
diplomatic agents. Dr. Pierre Freymond, writing on ‘‘ Les ‘ Décisions’ de 
l’0.E.C.E.,’’ discusses the relation of ‘‘decisions’’ taken by the Organiza- 
tion for European Economic Cooperation to ‘‘treaties,’’ since they often 
have similar legal consequences. In ‘‘Conoscenza e interpretazione del 
diritto straniero,’’ Dr. Gerardo Broggini makes a brief comparative study 
of Italian, German, Austrian, French, Swiss, English and United States 
legal practice with reference to proof and interpretation of foreign law. 

The second half of the volume contains a section, sometimes in French, 
sometimes in German, by Professor Paul Guggenheim on recent develop- 
ments in public international law. Topics treated include a discussion of 
Swiss neutrality in relation to the establishment in Geneva of a European 
organization for nuclear research. There follows a section which lists, 
with citations, international agreements entered into by Switzerland in 
1952 and 1953. In addition to book reviews, there are two fifty-page 
sections (mostly in German) containing the texts or digests of Swiss 
judicial decisions on public and private international law. 

More restrained in size and scope than the Annuaire Francais de Droit 
International or the British Year Book of International Law, the Annuaire 
Suisse de Droit International is, like them, characterized by the highest 
standards of legal scholarship and is a valuable and useful annual. Inter- 
national lawyers in countries not supporting reviews or journals on inter- 
national law might well emulate the Swiss example by publishing a modest 
annual volume on international law and national practice relative thereto. 

HERBERT W. Bricas 


Tratado de Direito Internacional Publico. Vol. I. By Hildebrando Ac- 
cioly. (2nd ed.) Rio de Janeiro: 1956. pp. xxiv, 665. Index. 


This is the first volume of a second edition of the Treatise on Interna- 
tional Law by the distinguished Brazilian jurist, first published in Portu- 
guese in 1933, then in French in 1940, and then in Spanish in 1945. In 
some degree the successive versions of the original Portuguese might be 
described as new editions, for the author took advantage of the transla- 
tions to bring the earlier treatise up to date. But in the present ‘‘second 
edition’’ he departs substantially from the first edition, altering the classi- 
fication of the material and presenting a new and more constructive ap- 
proach to the subject. 

This first volume, after surveying the theory of international law, its 
bases, sources, relations to internal law, historical development and codifica- 
tion, undertakes to analyze the various aspects of ‘‘States’’ as international 
persons, their formation and recognition, transformation and extinction, 
rights and duties, responsibility and jurisdiction; and this is followed by 
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separate chapters on the representative organs of international relations 
and on international agreements. In each of these fields the revision is 
far-reaching, marking, as the author says, the adaptation to new currents 
of ideas and to the development of positive law. Two other volumes are to 
follow, to complete the treatise. 

The distinguishing feature of the work of the Brazilian jurist, who as 
Counselor of the Foreign Office speaks with a greater than usual degree of 
authority, is its encyclopaedic survey of the opinions of writers and the 
balanced judgment with which the author reaches his conclusions. Here is 
a statement of international law, not as understood by the United States, 
in the manner of C. C. Hyde’s treatise, but as understood by Brazil, or 
rather by a Brazilian who, like Professor Hyde, is competent to interpret 
the traditions of his country. North American scholars will be surprised 
to find how closely the interpretations of international law by the two 
countries coincide. The Brazilian tradition may perhaps rely more upon 
principles of abstract morality, ascribing to nations the principles normally 
attributed to individuals; while the American tradition may rely upon the 
general welfare of the international community without attributing to it a 
moral character; but the two points of view converge, both being based 
upon implicit recognition of a higher law than that of immediate national 
interest. 

The author disclaims any originality in his treatise. But perhaps we 
have passed the time when originality was possible. What we need today 
is good judgment in estimating conflicting national claims and in extracting 
a rule of law from the opinions of the leading jurists; and this the author 
gives us in full measure. 

A translation will surely be in order when the work is complete. 

C. G. Fenwick 


Non-Intervention. The Law and Its Import in the Americas. By Ann 
Van Wynen Thomas and A. J. Thomas, Jr. Dallas: Southern Methodist 
University Press, 1956. pp. xvi, 476. $8.00. 


The battle against United States intervention goes like a leitmotiv 
through the history of Pan America. At Havana in 1928 it threatened to 
disrupt Pan America. To concede non-intervention was, therefore, one of 
the first concessions the good-neighbor policy had to make. That explains 
why the principle of non-intervention is one of the cornerstones of the law 
of the O.A.S. Hence it is a great merit that the authors have dedicated a 
massive work to the study of the problem of intervention and non-interven- 
tion from all angles, and with particular regard to the O.A.S. The study is 
conceived as a legal study—no easy task, in view of the fact that the topic 
is overcharged with politics and emotions. Long ago the Marquis de 
Talleyrand, with typically French irony, stated that non-intervention means 
about the same thing as intervention. Who would not recall this word, 
when he thinks of the London Non-Intervention Committee in the Spanish 
Civil War? 

The first book treats the historical evolution of the American doctrine of 
non-intervention. The second book investigates the legal essence of inter- 
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vention and its legality or illegality. The third book studies the most 
important grounds of intervention (civil war, recognition, propaganda, 
protection of citizens abroad and of their property, intervention for democ- 
racy, humanitarian intervention, asylum as intervention, economic inter- 
vention, counter-intervention). 

The treatment is very exhaustive, making use of all the cases, treaties and 
a great deal of literature. Three appendices give the text of the Charter 
of Bogota, the Rio Treaty and the Pact of Bogoté. There is an elab- 
orate index. The work is a great endeavor, forcing the authors to ramble 
over a great part of international law and to treat every problem under 
three aspects: general international law and the particular international 
laws of the U.N. and the O.A.S. The authors study the problems of inter- 
vention by a single state or a group of states, collective intervention, col- 
lective non-intervention (‘‘domestic affairs’’), collective self-defense, col- 
lective sanctions. In the course of their investigations, the authors have to 
interpret the norms of the O.A.S. sometimes on points hitherto not taken 
into consideration. 

While it is impossible, within the framework of a book review, to give a 
full exposition of the treatment of every problem by the authors and, less 
so, a criticism of this treatment, this reviewer has, of course, some points 
in which he cannot agree with the authors. Only a few indications can be 
given here. The authors, for example, give (pp. 322-323) a brief résumé 
of the Nottebohm Case, but without a word of criticism, whereas such ap- 
praisal is urgently needed, as it is impossible, even with the best will, to 
agree legally with the majority opinion. The authors speak (pp. 79 ff.) of 
self-defense making intervention legal. But, as their reliance on the 
Caroline Case shows, they are not dealing with self-defense, but with neces- 
sity (in German: ‘‘Notstand,’’ not ‘‘Notwehr’’). Under the law of self- 
defense a state has a right to protect itself against an illegitimate attack 
by another state ; such was not the case in the Caroline affair. The famous 
words of Daniel Webster define the exercise of necessity, not of self-defense. 
Whereas self-defense is a right, intervention under necessity is not a right, 
but merely excusable. 

The authors correctly state that collective interventions and collective 
sanctions for the protection of international law are a necessity in a system 
in which individual intervention is nearly absolutely prohibited. But 
throughout they make the mistake of considering ‘‘collective security’’ as 
a system of enforcing international law. Aside from the fact that the in- 
tended system of collective security in the U.N. is non-existent, and apart 
from the fact that enforcement measures ordered by the Security Council, 
even if it could function effectively, do not, contrary to Article XVI of the 
Covenant, necessarily constitute sanctions in the legal sense, such enforce- 
ment measures are not designed against a breach of international law in 
general, but only for the maintenance and restoration of peace, 1.e., one 
very particular breach of particular international law. The Security 
Council cannot enforce the peaceful settlement of disputes, peaceful 
change, or the upholding of international law, apart from a breach of the 
peace or an act of aggression. 
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Neither U.N. nor O.A.S. have norms or machinery for collective sanc- 
tions to uphold international law as such, apart from repressing aggression ; 
nor have they procedures for guaranteeing the peaceful settlement of all 
international conflicts; for, as the authors must recognize, the Pact of 
Bogota is a failure practically and theoretically; that explains why so few 
states have ratified it. 

In a system in which it is nearly absolutely forbidden for any state 
to take the law into its own hands, a quasi-federal collective enforcement 
of the law through the community is inevitable in order to avoid anarchy. 
But such enforcement does not exist. This writer has asked in a recent 
study: What can the United States do, in face of the illegal claims of cer- 
tain Latin American states to a two-hundred-mile limit of territorial waters, 
to uphold its own rights under international law and to defend the funda- 
mental principle of the freedom of the seas? 

Non-intervention, as the authors say, is the corollary of national sov- 
ereignty. But the tendency of international organizations is to restrict 
or even partially to transfer national sovereignty. The O.A.S., by en- 
hancing national sovereignty more than the U.N., is, therefore, even a 
looser organization than the U.N. of sovereign states where, in consequence, 
the working of the system is, in the last analysis, based on the good faith 
and the voluntary co-operation of the sovereign members. 

Much would have to be said about the authors’ ‘‘frank axiological ap- 
proach.’’ The best critique of this approach is given on pages VII, VIII 
of the foreword by Cueto Rua strictly in terms of Hans Kelsen. If we 
could accept, e.g., the authors’ ‘‘frank axiological approach,’’ as far as 
recognition and maintenance of democracy are concerned, continuous inter- 
vention in the many Latin American dictatorships, non-recognition, or 
severance of diplomatic relations would be the logical result. It is suf- 
ficient, in order to quote not the United States, but a Latin American state, 
to recall that Costa Rica refused to take part in the Caracas Conference, 
because, as she stated, ‘‘she is not willing to send a delegation to a country 
where human rights are not respected.’’ 

These critical remarks by no means prevent this reviewer from recogniz- 
ing the importance and value of the work under review and from congratu- 
lating the authors upon their great and very valuable effort. 

Joser L. Kunz 


Annual Digest and Reports of Public International Law Cases, 1948. 
Edited by H. Lauterpacht. London: Butterworth and Co., 1953. pp. 
xxviii, 706. Tables of Cases. Index. 70 s. 


Annual Digest and Reports of Public International Law Cases, 1949. 
Edited by H. Lauterpacht. London: Butterworth and Co., 1955. pp. 
xxiv, 613. Tables of Cases. Index. 70 s. 


The aim of the editor of these volumes is to show the development of 
international law by decisions of international and national courts and 
tribunals and thus to supply the practitioner and the student with a ready 
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means of access to international case law. There is no substantial change 
in the classification of topics as printed in previous volumes. The editor 
continues to follow the policy of ‘‘reproducing verbatim those parts of the 
reports which bear upon international law and the contents of which justify 
quotation in full.’’ 

The 1948 volume includes two decisions of the World Court and also 
decisions of the military courts in Japan, Belgium, France, Germany, Italy, 
The Netherlands, and the Netherlands Indies. It also contains decisions 
of the national courts of thirty countries, including Pakistan, Burma, 
Egypt, Malaya, Hong Kong, Israel, Sarawak and one case from the Soviet 
Union. Of the Latin American countries Argentina, Brazil, Colombia, 
Uruguay and Mexico are represented. One half of the volume is given over 
to decisions on the law of war, which accounts for double the size of its 
predecessor. It is the ‘‘most comprehensive volume of the Digest published 
so far.’’ 

Inter alia, it contains an abstract and an extract of the dissenting opinion 
of Justice Pal of India of the International Military Tribunal in Japan 
(pp. 375, 488). It may be noted that ‘‘illegal war’’ was held to be actual 
war and the laws of war applicable (p. 419). A declaration of war by 
Burma while occupied by Japan was held to be of no effect (p. 537). In 
the case of In re Vera the Mexican Supreme Court held that the Mexican 
Constitution makes treaties subject to it (p. 328). This volume is particu- 
larly interesting in respect to the subjects of the law of war covered by it, 
beginning with the Right of War, then Legality of War, Belligerent Forces, 
Effect on Treaties and Contracts and so on. Belligerent Occupation is the 
largest section, covering 167 pages. 

Several decisions of inferior courts are noted. As to the value of de- 
cisions of such courts, reference is made to the writer’s review of the 1947 
Supplemental Volume in this Journau, April, 1948, p. 516. 

The volume for 1949 contains two decisions of the World Court—the 
Corfu Channel Case and the question of Injuries in the Service of the 
United Nations. There is a decision of the Special Tribunal of UNESCO 
on a question of re-election of an outgoing member (p. 331). The volume 
also contains decisions of the national courts of 29 countries, including 
India, Mauritius, Morocco, Finland, Egypt. The Latin American countries 
are represented by decisions from Brazil, Chile and Mexico. There is 
none from the Soviet countries. 

The interesting nature of the contents of this volume is shown by a few 
topics taken at random from the headings—Continuity of States, Recog- 
nition of Governments, State Succession, Exemptions from Jurisdiction, 
Crimes Committed Abroad, Diplomatic Privileges and Immunities. Inci- 
dentally Case No. 1, page 1, would be clearer to the reader if the provisions 
of the treaty, cited as general principles of international law, were quoted 
in a footnote. 

In the large war section (258 pages) some of the headings are: Definition 
of War, Meaning of War, Rights of War, Effect of War on Treaties, 
Enemy Character, Status of the Hague Regulations, Punishment of War 
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Crimes, Termination of War, Belligerent Occupation (139 pages), General 
Eisenhower’s Proclamation on Entering Germany (p. 436). Finally, there 
are sections on Warfare at Sea, Prize Law and Contraband. 

The opinion in the Ministries Trial before the United States Military 
Tribunal at Nuremberg (p. 344) considered many interesting questions: 


Legality of Aggressive War, Doctrine of tu quogue, Individual Responsi- 
bility for Crimes against Peace, Self-Defense and Military Necessity, 
Guerrilla Warfare, Persecution of Civilian Population, Conscription of 
Foreign Nationals, Plunder of Public and Private Property. The dis- 
senting opinion of Judge Leon Powers, summarized in 18 lines (p. 361), 
might well have been reported more fully. 


L. H. Woo.sey 


Fontes Iuris Gentium. Post V. Bruns. Edidit C. Bilfinger, Direktor des 
Max-Planck-Instituts fiir auslindisches 6ffentliches Recht und V6lker- 
recht. Series A, Sectio II, Tomus III. K6ln-Berlin: Carl Heymann’s 
Verlag, 1956. pp. xx, 250. DM.23. 


It is of interest to international lawyers that the Fontes Iuris Gentium 
is being continued. The publication began, it will be recalled, in 1931, 
and was planned in four series: (1) decisions of international courts and 
of the highest national courts concerning international law; (2) diplomatic 
correspondence; (3) opinions and decisions of international organizations 
other than courts; (4) treaty clauses. In each case, the procedure is to 
distribute excerpts, in quotation, from the various sources, under the 
various topics of international law. Everything is in German, French and 
English. The series was begun under the editorship of Viktor Bruns. 

The current volume handles in this fashion the decisions of German na- 
tional courts in the four zones, the Reichsgericht having been dissolved 
during the occupation of Germany up to October 1, 1949. Part I contains 
headnotes: it is divided into a General Part, under the headings of General 
Principles, International and Municipal Law, Subjects of International 
Law, Sovereignty of States, Nationality, Succession of States, Violations 
of International Law (by states and by individuals), and War; and a 
special part under the heading, Extension of German Sovereignty after 
December 31st, 1937; The War of 1939-1945; Occupation of Germany 
between 1945 and 1949, and Legal Status of Germany in that period. Part 
II contains quotations from the opinions for which headnotes were given 
in Part I. 

The editors observe that, though these opinions do not have the weight 
of those of the Supreme Court, they provide lines of approach to the 
solution of novel problems of international law which arose from the 
peculiar situation of Germany. Some of the statements are indeed novel; 
it is a temptation to quote them, but space does not permit this. In gen- 
eral, the Fontes provide a useful, compact and convenient guide to ma- 


terials. 
EAGLETON 
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History of Prisoner of War Utilization by the United States Army 1776- 
1945. By George G. Lewis and John Mewha. Washington, D. C.: De- 
partment of the Army, 1955. pp. xiii, 278. Bibliography. Appendix. 


‘‘For Satan,’’ as Isaac Watts wrote, ‘‘finds some mischief still for idle 
hands to do.’’ The applicability of this wisdom to prisoners of war is 
a lesson which must apparently be relearned with each new war. The 
riots in prisoner-of-war camps of the United Nations Command during 
the Korean conflict may be attributed in part to failure to heed this maxim. 

Colonel Lewis and Captain Mewha of the Office of the Chief of Military 
History of the Department of the Army are responsible for a scholarly 
and well-documented historical survey of the employment of prisoners by 
the United States Armed Forces, Government, and private persons from the 
Revolutionary War to World War II. A supplementary study of practices 
in the Korean War is promised. The present work is not confined to the 
labor of prisoners, but ranges widely over problems of exchange, parole, 
evacuation, discipline, pay, and other matters affecting prisoners. It is 
particularly valuable in shedding light on the factual background of many 
legal questions, such as the status of ‘‘ Disarmed German Forces’’ (pp. 236- 
239), the circumstances under which evacuation may be delayed (pp. 213 
and 216), punishments affecting food (pp. 62, 151, and 233), and, of 
course, the labor which prisoners may lawfully be required to perform. 
Despite occasional errors (President Lincoln did not, as stated on page 31, 
request Francis Lieber to prepare General Orders No. 100; the 1914 edi- 
tion of the Rules of Land Warfare is incorrectly indicated at page 72 to 
have been in effect in 1941), inadequate proof-reading, and a somewhat 
pedestrian style, Lewis and Mewha’s study is a helpful and generally 
reliable guide to United States practice regarding prisoners. If its moral 
is observed by the ‘‘General Staff officers’’ and ‘‘industrial and military 
mobilization planners of the future,’’ to whom the authors have primarily 
directed their remarks, their study should enable the United States to 
avoid some of the errors of the past. 

With the coming into force as to the United States of the Geneva 
Prisoners of War Convention of 1949 earlier this year, there arises a new 
problem of interpreting Article 50 of the convention, which substitutes a 
list of permissible types of labor for the prohibitions of the 1929 Conven- 
tion, but makes many permitted types of work subject to the condition 
that they have ‘‘no military character or purpose.’’ While it is doubtful 
that the drafters of the convention intended a fundamental change in the 
substantive law on the subject, new problems of interpretation have been 
created. Careful consideration of this volume will be essential to a 
proper understanding of these questions. 


Der Rechtsstatus des Souveriinen Malteser-Ritter-Ordens. By Georg B. 
Hafkemeyer. Hamburg: University of Hamburg, 1955. pp. xvi, 151. 


Based on a large literature, this small book under review treats ex- 
haustively the status of the Sovereign Military Order of St. John of 
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Jerusalem (of Malta) in international law. Starting from an analysis of 
the concept of sovereignty and of its historical development, the author gives 
the history of the Order from its foundation (1048) in the Holy Land (to 
1291), on Cyprus (1291-1309), as territorial sovereign of Rhodos (1309- 
1522), on Malta (1530-1798) and since, and discusses its position in inter- 
national law at each of these different periods and at the present time. 

The author shows that today the highest courts of some countries 
have recognized the sovereignty of the Order, that the Order has concluded 
treaties with some states, that it exercises the right of legation vis-a-vis 
some Catholic states, claims neutrality for its institutions in times of war 
and treats with general international organizations.' 

It is correct that the author distinguishes the two sides of the Order: 
as a Catholic religious order, subject to the Holy See; and as a supra- 
national functional organization, sovereign as such. He is equally correct 
in distinguishing the Order’s sovereignty as a state (on Rhodos) from its 
sovereignty as a supra-national organization; the latter continues, although 
the state no longer exists, just as the sovereignty of the Holy See is inde- 
pendent from its former sovereignty over the Papal State. But there is a 
great difference which the author fails to make clear. The Holy See is 
a person in general international law. The Order is not only an interna- 
tional person sui generis, but is also such person only in relation to the 
states which recognize it. It is a person in particular, not in general, inter- 
national iaw. 

Joser L. Kunz 


The Asian-African Conference, Bandung, Indonesia, April 1955. By 
George McTurnan Kahin. Ithaca: Cornell University Press, 1956. pp. 
vii, 88. $2.00 cloth, $1.25 paper. 

The Indian Yearbook of International Affairs, 1954. Charles Henry Alex- 
androwicz (ed.). Published under the Auspices of The Indian Study 
Group of International Affairs. Madras: University of Madras, 1954. 
pp. ix, 454. Rs. 10. 

The United Nations and Pakistan. By Mushtaq Ahmad. Karachi: Paki- 
stan Institute of International Affairs; New York: Institute of Pacific 
Relations, 1955. pp. iii, 162. $2.00. 


Dr. Kahin, the noted author of Nationalism and Revolution in Indonesia, 
attended the Bandung Conference in April, 1955, as a scholarly observer 
who enjoyed press status. He also spent the next month in New Delhi, 
Rangoon, Karachi, and Cairo, where ‘‘a number of Asian and African 
leaders, most of them delegates to Bandung, discussed with him their 
views of the Conference and its background’’ (p. v). His data, interpre- 
tation, and conclusions in this compact and thoughtful study bring the 
conference and its preliminaries to life and provide a valuable guide to the 
thinking of Asian leaders on the new role of non-Communist Asia in world 
diplomacy. It also indicates their areas of agreement on key issues and 


1See article on this subject by A. C. Breycha-Vauthier and M. Potulicki, in 48 
A.J.I.L. 554 (1954). 
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their ‘‘much fuller and more realistic understanding of one another’s 
point of view,’’ including the differences among the Colombo Powers. 
It values the educational function achieved ‘‘as between China and those 
countries which previously had little or no contact with her’’ and in 
acquainting Chou-En-lai with the realities of China’s international environ- 
ment’’ (pp. 35, 36). In spite of strains and stresses at Bandung, the 
author concludes that the expectations of the sponsoring Colombo govern- 
ments were ‘‘more than fulfilled’’ in terms of their foreign policy objectives, 
referring, for instance, to the belief of the Colombo leaders that ‘‘as a 
result of the conference it would be easier for China to develop diplomatic 
independence of Soviet Russia’’ (pp. 36, 37). The voice of Africa, how- 
ever, was not very prominent, though the author refrains from saying so. 
Dr. Kahin does not draw conclusions for American foreign policy, but he 
does provide food for thought. The valuable Appendix contains the texts, 
or substantial excerpts, of speeches at, or afterwards on, Bandung, by 
President Soekarno, Prime Minister Nehru, and Premier Chou-En-lai, and 
of the Final Communiqué of the conference. A close study of these 
speeches is an education in itself. The index is very helpful. 

The 1954 volume of the valuable annual guide to Indian scholarly thought 
on international affairs offers a variety of twenty-four contributions in 
the fields of history, economics, international and comparative law, Indian 
problems and present-day international relations. In form, they range 
from essays to detailed studies with exhaustive documentation. The able 
editor of the Yearbook, Professor Charles Henry Alexandrowicz, offers a 
challenging interpretation of ‘‘Grotius and India.’’ Other inquiries— 
unfortunately not all can be mentioned in a brief review—include ‘‘ Nepal 
and Indo-Nepalese Relations,’’ by the late G. S. Bajpai; ‘‘The Indian 
States and the Linguistic Problem,’’ by D. V. Gundappa; ‘‘Indian Eco- 
nomic Progress,’’ by Vera Anstey; ‘‘The ECAFE and the Economic Recon- 
struction of South-East Asia,’’ by R. Balakrishna and D. Bright Singh; 
“Early Indian ‘Imperialism’ in the Far East,’’ by K. K. Pillay; ‘‘A 
Note on Udasina—Neutrality in Ancient India,’’ by K. K. R. Sastry; 
“Cultural Relations between India and China in the Past,’’ by Chou 
Hsiang-Kuang; ‘‘China and the United Nations,’’ by Nagendra Singh; 
“The Problem of Korea,’’ by L. M.; ‘‘The Judiciary in Pakistan,’’ by 
Alan Gledhill ; ‘‘ Constitutional Problems of the Colombo Powers,’’ by A. K. 
Srinivasamurthy ; ‘‘India and the Commonwealth,’’ by V. V. Parthasa- 
rathi; and ‘‘The Law of Extradition in India,’’ by A. Palaniswami. The 
book also contains the text of the Indo-French agreement concerning the 
cession of French possessions in India, the text of eight letters from the 
Indian Ministry of External Affairs to the French Ambassador accepting 
complementary French proposals; and a number of decisions by Indian 
courts in the fields of public and private international and constitutional 
law. The reviews of books, including American publications, provide the 
Western reader with insight into Indian thinking on subjects of common 
interest. 

Mr. Mushtaq Ahmad, former Research Officer in the Pakistan Institute 
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of International Affairs and now Assistant Editor of Karachi’s Morning 
News, competently surveys the structure and activities of the United Na- 
tions, with special reference throughout to Pakistan’s actions and interest 
in that organization. Particulars are furnished on Pakistan’s attitudes 
and policies, ranging from her ‘‘determined and fearless championship of 
the cause of the Arabs in Palestine’’ (p. 79), to her support of Tunisian 
and Morocean aspirations for national independence (Algeria is not men- 
tioned.) It refers to Pakistan’s voting record on East-West issues prior 
to her gravitation to the West, and her policies in regard to Kashmir, Korea, 
and so forth. 

All this information is needed and welcome. However, we trust the 
author will forgive raised eyebrows on the part of American readers at 
his statement: 


The British air and naval bases in Ceylon, and the proposed American 
military aid to Pakistan, are a direct result of the fears entertained 
in these countries of possible Indian penetration and expansion rather 
than of a probable Communist invasion. (p. 31.) 


The Appendix contains the texts of the Pakistan-Turkish Agreement, 
Pakistan-United States Mutual Defense Assistance Agreement, the SEATO 
Treaty, all of 1954, and the Turco-Iraq Pact of 1955, as well as a bibliog- 


raphy and index. 
JOHN Brown Mason 


The International City of Tangier. By Graham H. Stuart. (2nd ed.) 


Stanford, Calif.: Stanford University Press, 1955. pp. xv, 270. $6.00. 


This issue is more like a second volume than a second edition of a stand- 
ard work. When it was first published in 1931, the 1923 Statute of Tangier 
(modified in 1928) was in operation, and Professor Stuart devoted his pages 
to Tangier history and the evolution of political problems and structure 
after the General Act of Algeciras of 1906. The rivalries which resulted 
in the elimination of Germany, the emergence of the French Protectorate 
and Spanish Zone in Morocco, made it clear that Tangier could not be left 
to either France or Spain and by its location opposite Gibraltar should be 
internationalized. The first edition sets forth this background in order 
to discuss the draft convention of 1914, which was shelved by the war, the 
production of the Statute of 1923, its modification to include Italy in 1928, 
the abnegation of the United States from the scheme, and its early opera- 
tion. The second edition compresses all this, brought up to date with new 
material, and then continues the story for another 25 years. 

Participation in the Statute was keyed to the General Act of Algeciras, 
France, Spain and the United Kingdom having made it, Italy having been 
admitted in the revision and the United States declining to adhere; 
Belgium, The Netherlands, Portugal and Sweden did adhere, and Morocco 
itself was an ineluctible party. Tangier was run by the Legislative As- 
sembly, presided over by the Sultan’s Mendoub, under the Committee of 
Control (the Consuls General), without a voice from the population. How 
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this setup worked until Spain ran the city from 1940 to 1944 is objectively 
summarized. The United States used Morocco as a military base and be- 
came sufficiently aware of Tangier to join France, the United Kingdom and 
the Soviet Union—which now declared itself in as an Algeciras party—in 
recasting the Statute at a conference in August, 1945, which almost elimi- 
nated Spain because of its wartime occupation of Tangier. Professor 
Stuart as a consultant, in collaboration with officials at Tangier, worked up 
a new and much better draft of a statute, that would give the city a real 
international government (pp. 152-155), but events sidetracked it. The 
independence movement in Morocco was burgeoning and Spain by 1952 
was again successful in gaining a voice in Tangier. The protocol of 
November 10, 1952, recasting the Statute was signed for the United States 
but not for the Soviet Union. At the same time a convention reorganizing 
the international courts (appeals, first instance, criminal and police) was 
drawn up and the Algeciras parties (except the Soviet Union) signed or ad- 
hered to it, the United States adhering with the assertion that this amend- 
ment of the Statute implied no adherence to it. The postwar operation of 
the system is recounted and shows that Tangier should be run much better 
than it can be under the Statute. 

Since the book was published Morocco has achieved independence, but 
binds itself to the obligations resulting from international acts concerning 
Morocco. Tangier will remain an international enclave in the country, 
and it is high time it was given the government it deserves. Stuart re- 
views its progress, actual and potential, and believes it has a promising 
future. What it needs is the junking of the 1923-28 Statute and its 
replacement by another, of which the 1945 draft of the author might well 
be the prototype. 

Denys P. 


The Shaping of American Diplomacy. Readings and Documents in Ameri- 
can Foreign Relations, 1750-1955. By William Appleman Williams. 
Chicago: Rand MeNally and Co., 1956. pp. xvi, 1130. Index. 


This volume is a combination of selected articles dealing with the history 
of American foreign relations and documents relating to periods of Ameri- 
can foreign policy. The arrangement of material under eighteen headings 
and sub-headings, beginning with 1750 and ending with 1955, is ambitious 
and interesting. Naturally, it is selective, for even with eleven hundred 
pages of text it is impossible to include much. 

The reviewer has no quarrel with the choice of topical headings and the 
selection of articles. She would, however, have liked to find some article 
dealing with the national interest. It is hard to understand why the 
author and compiler chose to include bibliographical references to the 
articles and to reveal nothing concerning the source of the documentary 
material. Likewise, it is disappointing to find no reference to the outstand- 
ing bibliography in the field of American diplomacy. As this volume is a 
part of the publisher’s historical series, it is reasonable to expect that the 
usual techniques of historical method would be used throughout the volume. 
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This volume should be useful both as a reference work and as a guide to 
some of the important articles and historical documents in the field of 
American foreign relations. As such it should be particularly useful to 
the informed reader who has sufficient background to appreciate the ma- 
terials included and who needs to refer to such material. The very well- 
arranged table of contents will greatly expedite the process of locating 
material. 

The less informed reader—and the general reader—will no doubt miss 
the interpretative comments of an author. He will have, however, a handy 


reference work for his shelf of books. 


Mary E. BrapsHaw 


American-German Private Law Relations Cases 1945-1955. By Martin 
Domke. New York: Oceana Publications, 1956. pp. 127. Index. $3.50. 


For anyone interested in American-German legal relations, this little 
book is extremely valuable for reference. It brings together in convenient 
form the many cases that have arisen since 1945 dealing with private inter- 
national law problems growing out of German-American relations. A 
wide range of subjects is covered; in fact the scope of coverage is much 
more comprehensive than the chapter titles might indicate. 

The first chapter, ‘‘The Administration of Estates,’’ naturally stresses the 
problem of reciprocity of rights of inheritance which has proved so trouble- 
some in certain States, particularly California and Oregon. The chapter 
also deals with such matters as legislation, now adopted in several States, 
preventing transmission of legacies to beneficiaries in Communist-con- 
trolled countries; wills drawn with a view to avoiding governmental seiz- 
ure of legacies; rights of foreign executors; and presumption and proof 
of death. 

In the financial field the author deals at some length with questions re- 
lated to claims on German dollar bonds; problems raised by the so-called 
‘‘gold clause’’; computation in dollars of German mark obligations as of 
differing dates; and foreign exchange controls. 

In a chapter headed ‘‘The Act-of-State Concept’’ are collected such 
problems as recognition or non-recognition of Nazi confiscatory legislation 
in suits brought in the United States, on the one hand, and in restitution 
proceedings in Germany, on the other; decisions of occupation courts in 
Germany ; and recognition or non-recognition in Germany of confiscatory 
measures in the satellite areas. Another chapter collects the cases on ac- 
quisition and loss of nationality, domicile, residence, and exemptions of 
‘*United Nations nationals’’ from German equalization of burdens levies. 
The chapter also deals with conflict of laws problems regarding the status 
of wives and children. Procedural questions, such as access to courts, 
requirements of security for costs, sovereign immunity, enforcement of 
foreign judgments and arbitral awards, and proof of foreign law, are next 
taken up. The final chapter deals with miscellaneous questions ranging 
from equitable interests in trusts (a concept foreign to German law) t0 


extradition. 
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The text of the Treaty of Friendship, Commerce and Navigation between 
the United States and the Federal Republic of Germany, signed October 
29, 1954 (and which became effective July 14, 1956), is included as an 


annex, and throughout the book there is constant reference to its provisions 


and their applicability to the problem at hand. 

Whether one agrees in every instance with the thesis of the author is not 
so important as the fact that the discussion is supported by full citation 
of cases and commentaries. In this way one may glean from the foot- 
notes all the authorities, both German and American, dealing with prob- 
lems of a given nature. The reader may thus quickly locate the authorities 
which have dealt with the problem he is interested in. 

This book is highly recommended as filling a real need for those interested 
in current American-German relations involving problems in private inter- 
national law. 

JoHN M. RaymMonp 
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1956 (Vol. 17, No. 1). Die Neutralitét im modernen Volkerrecht (pp. 1-37), Rudolf 
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OFFICIAL DOCUMENTS 


COMMENTS BY CERTAIN GOVERNMENTS ON THE PROVISIONAL 
ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 
AND THE DRAFT ARTICLES ON THE REGIME OF THE 
TERRITORIAL SEA ADOPTED BY THE UNITED NA- 
TIONS INTERNATIONAL LAW COMMISSION AT 
ITS SEVENTH SESSION IN 1955 


EpiTor’s Nore—The texts of the Provisional Articles Concerning the 
Régime of the High Seas, including Draft Articles Relating to the Conserva- 
tion of the Living Resources of the Sea, and the Draft Articles on the 
Régime of the Territorial Sea adopted by the United Nations International 
Law Commission at its Seventh Session in 1955 are reproduced in the Jan- 
uary, 1956, number of this JouRNAL, pp. 194-235. 

At the request of the International Law Commission, the governments 
of Members of the United Nations were invited by the Secretary General 
to submit their observations on these draft articles in order to permit the 
Commission 

to prepare at its eighth session, in the light of these observations, a 
final report on the régime of the high seas, the régime of the territorial 
sea and related problems for submission to the General Assembly at its 


eleventh session, in 1956, as requested by General Assembly resolution 
899 (IX) of 14 December 1954. 


Replies received from twenty-four governments are reproduced by the 
United Nations in mimeographed form in U.N. Doe. A/CN.4/99 and seven 
addenda thereto (1956). These Comments by Governments contain materials 
of value on international law and the practice of states. Since it is not 
possible to publish all of the replies in the JouRNAL, the Comments of six 
governments—Sweden, Israel, United Kingdom, United States, Cambodia 
and Iceland—have been selected as of particular interest to readers of the 


JOURNAL. 

The Report of the International Law Commission covering its Eighth 
Session will appear in the section of Official Documents of the January, 
1957, JouRNAL.—H. W. B. 


8. SWEDEN * 


LETTER FROM THE MINISTRY FOR FOREIGN AFFAIRS OF SWEDEN 
DATED 4 FEBRUARY 1956 
[Original: French | 


By letter dated 24 August 1955 you invited the Swedish Government to 
submit its observations on the drafts—contained in the repori of the 

* A/ON.4/99, p. 30. 
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International Law Commission covering the work of its seventh session— 
relating to the codification of certain parts of international law, i.e., the 
provisional articles concerning the régime of the high seas (chapter II 
of the report) and the draft articles on the régime of the territorial sea 
(chapter III of the report). 

The Swedish Government has studied the Commission’s drafts with the 
greatest interest, and would like to express the following views. 


‘ 


I. As regards the ‘‘ provisional articles concerning the regime of the high 
seas,’’ the Swedish Government wishes to confine itself for the time being to 
the following comments. 

With respect to the right to fish (articles 24 et seqg.), the Swedish Govern- 
ment considers that the conclusion of an international convention con- 
cerning fishing on the high seas would be particularly desirable, and 
believes that the establishment of an arbitral commission, as proposed in 
article 31, might serve a useful purpose. 

The provisions of article 29 granting the coastal State the right uni- 
laterally to adopt measures of conservation are open, in the Swedish 
Government’s view, to the most serious reservations. How will it be pos- 
sible to prove that there are fully appropriate scientific findings to show 
that certain measures are necessary or advisable? That is a question which 
may justifiably be asked. The measures adopted could, of course, be 
examined by an international organ; but such an organ might be long in 
coming to its decision, and the delay might entail considerable losses. The 
provision proposed in article 29 might lead to abuse, and in the Swedish 
Government’s view should be deleted. 

Article 34 concerns the right of States to lay telegraph or telephone cables 
and pipelines on the bed of the high seas. But by modern technical meth- 
ods electric power too may be transmitted beneath the sea, through high- 
tension cables. The Swedish Government considers that this possibility 
should be taken into account in drafting a provision on the subject. 

II. As regards the rules of international law concerning the territorial 
sea, the first questions that arise are those relating to the breadth of the 
territorial sea and the base line for measuring it. The Swedish Govern- 
ment stated its position on these matters in its letter of 12 April 1955, and 
it still holds the same views. 

With respect to the new draft prepared by the International Law Com- 
mission at its seventh session, the Swedish Government desires to add the 
following observations. 

There are marked differences of opinion among States on these questions, 
and experience has shown that a generally acceptable solution will be 
difficult to achieve. Nor has the International Law Commission succeeded 
in embodying a definitive text on the breadth of the territorial sea in its 
latest draft; it has merely set forth the following considerations: 


1. The Commission recognizes that international practice is not uni- 
form as regards the traditional limitation of the territorial sea to three 
miles ; 
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2. The Commission considers that international law does not justify an 
extension of the territorial sea beyond twelve miles; 

3. The Commission, without taking any decision as to the breadth of 
the territorial sea within that limit, considers that international law 
does not require States to recognize a breadth beyond three miles. 


In formulating these propositions, the Commission’s apparent intention 
was to take into account the divergent opinions which have been expressed 
on the matter. Since, however, these opinions are actually irreconcilable, 
the Swedish Government considers that the Commission’s propositions can- 
not be accepted as a statement of existing law, or as a useful basis for 
future solutions. 

The Swedish Government supports the Commission’s view that the limi- 
tation of the territorial sea to three miles is not based on uniform inter- 
national practice, since besides the three-mile limit international law also 
recognizes other limits, for instance four miles and six miles. The Swedish 
Government believes that Sweden’s four-mile limit may as justifiably be 
considered traditional as the three-mile limit fixed by some countries; and 
presumably the same applies to the six-mile limit applied by some other 
countries. The Commission states in its comment that the extension of the 
territorial sea to twelve miles does not constitute a violation of inter- 
national law; but this can only mean one thing: that such an extension is 
justified under international law. If that were so, however, these limits 
would clearly have to be respected by other States. The territorial sea 
is part of the coastal State’s territory, and, as stated in article 1 of the 
Commission’s draft, is subject to its sovereignty. One of the fundamental 
rules of international law is that States are bound to respect the terri- 
tories of other States. It is hard to conceive of any State territory which 
a few States would be bound to respect while other States would not. The 
Commission says in its comment that the claim to a territorial sea up to 
twelve miles in breadth may be supported erga omnes by any State which 
can show a historical right in the matter. This rule is so important that 
it might well have been embodied in the actual text of the rules formulated 
by the Commission, which as it now stands it really contradicts. 

The Swedish Government shares the Commission’s view that any exten- 
sion of the territorial sea beyond twelve miles infringes the principle of 
freedom of the seas, and is therefore contrary to international law. In 
connexion with the twelve-mile limit, the Swedish Government would point 
out that until recent years a territorial sea of twelve miles in breadth has 
been applied only in a few isolated instances, and to waters of little im- 
portance for international shipping. The Swedish Government feels that 
any extension of the territorial sea to twelve miles must be considered an 
exception, and that six miles is a maximum breadth claimed by enough 
States, and over a sufficient period of time, to be considered the breadth of 
the territorial sea recognized in international practice. Moreover, it should 
be borne in mind that the extension of the territorial sea to twelve miles 
practised in recent years by some States has elicited protests from other 
States. 
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Similarly, the Swedish Government does not believe that the views set 
forth by the Commission are calculated to provide a basis for a future 
solution of the question. A solution along these lines would mean that 
while each State would acquire the right to extend its territorial sea to 
twelve miles, the other States would not for their part be bound to recognize 
any extension of the territorial sea beyond the three-mile limit. A solu- 
tion of this kind might be termed a compromise, in that it would meet the 
conflicting views at present held. However, it would be no real solution, 
for it would tend to perpetuate rather than to reconcile the existing di- 
vergencies. The present state of uncertainty on the subject would there- 
fore persist, and constant disputes would arise, disputes which would indeed 
defy solution because both of the two mutually exclusive positions would be 
declared to be in conformity with international law. Let us assume, for 
instance, that a State fixes the breadth of its territorial sea at six miles and 
prohibits foreigners from fishing within the zone thus delimited—a step 
which it would clearly be entitled to take if we follow the Commission’s 
view—and let us assume further that fishermen who are nationals of a 
State which refuses to recognize any limit in excess of three miles engage 
in fishing in the disputed zone. If these fishermen are arrested and fined 
by the coastal State, the other State will undoubtedly protest and support 
its nationals. How will an international court be able to rule on a dispute 
of this kind if both parties are able to base their case on international 
law? In the Swedish Government’s view, it is essential that the territorial 
sea to which a State is entitled should be respected by other States. 

The Swedish Government wishes to reiterate the opinion expressed in its 
letter of 12 April 1955: that the solution most likely to meet the conflicting 
views would be one which would grant States a certain freedom in estab- 
lishing the breadth of their territorial sea themselves, while at the same 
time restricting that freedom within rather narrow limits. 

The Swedish Government considers that the maximum breadth for the 
extension of the territorial sea should be fixed at six miles, perhaps with 
the proviso that States which can show a historical right should be entitled 
by way of exception to claim a larger territorial sea. The Swedish Govern- 
ment feels that such a solution would be reasonably well in keeping with the 
present position in law. 

However, the outer limit of the territorial sea depends not only on the 
breadth of the territorial sea but also on the base line from which it is 
measured. Article 5 of the Commission’s draft, concerning straight base 
lines, is of particular importance in this connexion. 

The Swedish Government considers this article to be a distinct improve- 
ment over the draft prepared by the Commission at its sixth session, par- 
ticularly because the provisions of paragraph 2 of the article, concerning 
the maximum length for such base lines, have not been retained. However, 
the Swedish Government still feels that the article is unduly complicated, 
and that it contains several conditions and reservations which serve no 
useful purpose. The most important provision in the article, in its view, 
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is that which states that the sea areas lying within the base lines must be 
sufficiently closely linked to the land domain to be subject to the régime of 
internal waters. This provision is based on the fact that it is primarily 
geographical conditions that make ‘‘internal waters’’ of a stretch of sea, 
and that these conditions are bound to have legal consequences. Stretches 
of water which are geographically linked to the land domain must obviously 
be treated juridically as part of the land domain; in other words, the geo- 
graphical and the juridical concepts of internal waters are identical. It 
follows, in the Swedish Government’s view, that the lines constituting the 
outer limits of internal waters must also, and on the same grounds as the 
land domain, serve as the base lines for measuring the territorial sea. If 
that be so, however, it is difficult to see how the other conditions laid down 
by the Commission for the drawing of straight base lines can be of any 
value. If the straight lines do not form the limits of internal waters, no 
economic interests peculiar to a region can, according to the provisions of 
the article in question, justify their use as base lines. If, on the other hand, 
the straight lines do form the outer limits of internal waters, it follows 
tpso facto that they must be employed as base lines for measuring the ter- 
ritorial sea. As the Swedish Government pointed out in its letter of 12 
April 1955, any other solution would lead to absurd consequences. The 
fact of the straight lines constituting the limits of internal waters is there- 
fore both a necessary and a sufficient condition for their use as base lines 
for measuring the territorial sea; and any mention in this connexion of 
circumstances necessitating a special régime is superfluous. Hence, it 
would be sufficient for article 4 to state that the breadth of the territorial 
sea is measured from the low-water line along the coast or from the straight 
lines constituting the outer limits of internal waters. Article 5 would then 
be redundant, and the same applies, in principle, to the provisions concern- 
ing bays, ports and the mouths of rivers. It might be useful to have a 
definition of ‘‘internal waters’’; this could be extracted from article 5 
(‘‘sufficiently closely linked to the land domain’’ ete.) and inserted in 
article 4. 

The Commission naturally attached considerable significance to the 
judgement of the International Court of Justice in the Fisheries Case be- 
tween the United Kingdom and Norway. However, the Swedish Govern- 
ment ventures to draw attention to Article 59 of the Statute of the Court, 
which provides that the decision of the Court has no binding force except 
between the parties and in respect of that particular case. Hence, while a 
judgement of the Court is law so far as the parties are concerned, it does 
not constitute international law. As for the general reasons and considera- 
tions upon which a judgment of the Court may be based, they affect other 
eases only in so far as they reflect generally recognized principles of inter- 
national law. In the case in point, for instance, the geographical reasons 
may be accepted without accepting the economic reasons. 

The Swedish Government believes that in drawing base lines geographical 
considerations alone should be applied, not economic factors. To draw base 
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lines for the purpose of extending the territorial sea to a point which would 
satisfy the coastal State’s economic interests could only lead to abuse. 
Such a method of delimiting internal waters has no foundation in existing 
law, nor can it be accepted from the standpoint of lex ferenda. The Com- 
mission’s stipulation that the sea areas lying within the base lines must be 
sufficiently closely linked to the land domain to be subject to the régime 
of internal waters would preclude the coastal State from arbitrarily draw- 
ing base lines by which sea areas that are not internal waters geographically 
would become internal waters. 

Unlike the territorial sea, which is a purely juridical concept—from the 
geographical standpoint the territorial sea naturally forms part of the high 
seas—the term ‘‘internal waters’’ is essentially a geographical concept. To 
turn part of the high seas into internal waters on economic grounds can 
no more be condoned, surely, than to change internal waters into high 
seas or the territorial sea by applying a maximum length of, say, ten miles. 

The Swedish Government sees no need for a definition of the term 
‘“‘bay,’’ since this is a purely geographical concept which corresponds to the 
general acceptance of the term. It would be more to the point to define 
the conditions under which a bay could be considered internal waters. 
The Swedish Government considers that a bay should not be regarded as 
constituting internal waters unless it is a well-marked indentation and 
its coasts belong to a single State. The definition of the conditions under 
which a bay could be regarded as constituting internal waters might be 
taken from the provisions of article 7, paragraphs 1 and 2, concerning the 
term ‘‘bay.’’? Accordingly, the Swedish Government considers that the 
term ‘‘historical bay,’’ which implies that a certain limit is set on the 
breadth of bays, is both redundant and unwarranted. 

The Commission raised a question concerning the measuring of the 
territorial sea in bays the coasts of which belong to several States. In 
this connexion, the situation on the frontier between Sweden and Norway 
is of some interest. The frontier crosses a bay and then an archipelago 
situated outside the entrance to the bay. Under the terms of certain 
Swedish Orders on fishing and customs control, the base line for measuring 
the territorial sea outside the archipelago is constituted by a straight line 
connecting the outermost islet on the Swedish side with the outermost 
islet on the Norwegian side. However, this is a rather special case. 

As regards the other provisions of Chapter II of the Commission’s draft 
concerning the régime of the territorial sea, the Swedish Government refers 
to its letter of 12 April 1955. 

In conclusion, the Swedish Government wishes to point out that several 
provisions in both of the Commission’s drafts can obviously apply only to 
peacetime conditions. This point should be clarified in future conventions. 
In this connexion, article 8 of the Barcelona Statute of 20 April 1921 
on freedom of transit might serve as a model. 


1The Swedish Government feels that in principle no limit should be placed on the 
breadth of bays which can be considered as internal waters. 
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13. ISRAEL * 


TRANSMITTED BY A NOTE VERBALE FROM THE PERMANENT MISSION OF ISRAEL 
TO THE UNITED NATIONS DATED 21 Marcu 1956 


[Original: English] 
I 


The present observations are submitted in accordance with provisions 
contained in the Statute of the International Law Commission and in re- 
sponse to the invitation of the Secretary-General of the United Nations. 
By way of preliminary observation the Israel Government wishes to place 
on record its appreciation of the work which has been achieved in the field 
of the codification and progressive development of the international law 
regarding the high seas and the regime of the territorial sea by the Inter- 
national Law Commission, by its special rapporteur Professor J. P. A. 
Francois, and by the Development and Codification of International Law 
Division of the Secretariat of the United Nations. Whatever may be the 
ultimate outcome in these important spheres, there is no room for doubt 
concerning the high scientific value of the documents which have been 
prepared in connexion with these topics, and which serve, and will as- 
suredly continue to serve, as important signposts in connexion with the 
clarification of the legal aspects of the problem. At the same time the 
Government deems it necessary to place on record its view that regarded 
as a whole the complex of problems involved in these two topics is not 
solely or even predominantly of a legal character. The non-legal elements 
will, in due course and in the proper organs, have to be accorded a like 
degree of careful and penetrating study such as the International Law 
Commission has succeeded in giving to their legal aspects. 

A word of comment is ventured on the form of the Commission’s Reports 
in the hope that at its eighth session the Commission and its general 
rapporteur, as well as the Secretariat, will be able to give consideration to 
the somewhat technical problem about to be mentioned. The different 
kinds of administrative difficulties which stand in the way of the prepara- 
tion of the Commission’s reports and the rapid circulation of the official 
summary records of the Commission’s deliberations are appreciated. But 
at the same time it is felt that the summary records of the Commission’s 
deliberations must be regarded as an integral part of its reports. Indeed, 
it is impossible to acquire complete understanding of the different formula- 
tions put forward by the Commission, whether in its Draft Articles or in 
its Comments, without careful perusal of the Commission’s deliberations 
preceding the final adoption of the Article or Comment in question. 
Furthermore, the system of incorporation of portions of comment by ref- 
erence to previous reports of the Commission has led to some unnecessary 
confusion, and it is requested that this system be abandoned. The Gov- 
ernment of Israel considers that it would be useful, both in connexion 
with the discussion on the Commission’s final draft which is due to be 
placed on the provisional agenda of the eleventh session of the General 


* A/CN.4/99/Add. 1, p. 12. 
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Assembly, and for any other discussions which might subsequently take 
place, were the Commission’s report, or an accompanying document pre- 
pared by the Secretariat, to set forth with great particularity and detail 
the full history of each Article and Comment, including a chronological 
survey of the different drafts and attendant proposals put forward during 
the various deliberations of the Commission, both those adopted by the 
Commission and included in its various sessional reports and those which 
were not adopted by the Commission. Furthermore, such synoptic survey 
should also contain the most ample reference to the summary records and 
documentations of the Commission’s eighth and all previous sessions at 
which the particular item was discussed. In this connexion it is also con- 
sidered that additional scientific and political value will attach to such a 
report could it be found possible to include in it comparable references 
to the proceedings of The Hague Codification Conference of 1930. Owing 
to the relative unavailability of much of the earlier documentation it is 
felt that it is incumbent upon the various organs to provide some adequate 
substitute. 


II 


In its Note of 24 January 1950 (A/CN.4/19, p. 86 and ff.) this Ministry 
gave a preliminary survey of the laws in force in Israel and relating to the 
topics of territorial waters and the regime of the high seas. In response 
to a subsequent invitation of the Secretary-General in connexion with the 
preparation of further volumes of the United Nations Legislative Series 
(a publication of which this Government is highly appreciative), further 


factual information of similar character was transmitted by the Secretary- 
General in this Ministry’s Note dated 13 December 1955. In connexion 
with these documents the following observation is required: As is ap- 
parent from the dates of most of the legislation to which reference is made 
in those communications, by far the greater part of that legislation 
originated with the mandatory authorities prior to the independence of 
Israel. Essentially in order to avoid the creation of a legal vacuum and 
for reasons of obvious convenience, the legislative organ decided at the very 
beginning of the State’s independent existence to reintroduce into force 
the whole corpus of mandatory legislation previously in force. Subse- 
quent legislative action has been in the main, though not entirely, con- 
cerned with introducing various amendments to the earlier legislation 
thus maintained in force. The various statements of the existing law 
transmitted on previous oceasions in order to assist in the work of the 
International Law Commission must be taken therefore as what they are, 
namely, as descriptions of law which for the greater part does not yet 
reflect, or does not necessarily reflect, the general policy of the country 
as regards the matters with which they are concerned. This policy is still 
in early stages of its development and is likely to remain so for some time. 
This facet may be illustrated by one example—a cardinal one. In a num- 
ber of domestic laws, the breadth of the country’s territorial sea has been 
defined by reference to the three-miles rule, and other legislation of rele- 
vance to that topic faithfully reflects the policies of the United Kingdom, 
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as mandatory power, upon them. The views of the United Kingdom on all 
matters connected with the law of the sea are based upon a number of 
considerations of policy and of interest particularly to the United King- 
dom. As will be seen in the course of these observations, in this matter 
the Government of Israel has reached conclusions which are different from 
those of the United Kingdom. In so far as international action is con- 
cerned the Government has taken the necessary steps to give formal public 
notification of what those views are. It has not yet found it possible to 
complete the necessary legislative steps to bring all the domestic legislation 
into line, or fully into line, with its international position. For this reason 
alone the relevant domestic legislation of Israel, nearly all of it a ‘‘heri- 
tage’’ of the previous rules of the country, can under no circumstances or 
for any purpose be regarded as indicating the view of the Government 
and legislature thereon, or as evidence of the State practice of Israel. 

The two most important international actions undertaken by the Gov- 
ernment of Israel in connexion with the topics under discussion relate to 
the continental shelf (submarine areas) and the breadth of the territorial 
sea. In a Note Verbale dated 17 March 1952 (A/2456, p. 58) from the 
Permanent Delegation of Israel to the United Nations, a number of the 
Government’s general views in connexion with an earlier formulation by 
the International Law Commission of Draft Rules on the Continental 
Shelf were set forth. Since then, by a Proclamation dated 3 August 1952, 
the Government decided to extend all its competences over the submarine 
areas (continental shelf) contiguous to the shores of Israel. 

The following is a translation of the formal proclamation embodying 
this policy published in Yalkut Hapirsumim No. 244 of 11 August 1952, 


page 989. 
PROCLAMATION 


WHEREAS recent scientific investigations indicate the presence of 
mineral wealth and other natural resources in the submarine areas 
contiguous to the coasts of Israel; 

Anp WHEREAS it is desirable to take steps to preserve these re- 
sources and to assure their availability for the purpose of future 
research, utilization and development; 

Anp WHEREAS several other States have taken steps to exercise 
jurisdiction over the submarine areas contiguous to their coasts; 

THEREFORE the Government of Israel hereby proclaims and publicly 
announces as follows 

(1) The territory of the State of Israel shall include the seabed 

and the subsoil of the submarine areas contiguous to the coasts of 

Israel and outside the territorial waters to the extent that the depth 

of the superjacent waters admits of the exploitation of the natural 

resources of those areas. 

(2) Nothing contained in Paragraph 1 shall affect the character 

as high seas of the waters as are above the said submarine areas and 

outside the territorial waters of Israel. 

12 Av 5712 (3 August 1952) by order of the Government 

Hannah Even-Tov 
Deputy Secretary to the Government 
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Shortly afterwards the Knesset passed legislation by which this policy was 
transformed into a rule of domestic law. Following is a translation of the 
law in question.* 


No. 21; SUBMARINE AREAS LAW, 5713-1953 

1. (a) The territory of the State of Israel shall include the sea floor 
and under-ground of the submarine areas adjacent to the shores of 
Israel but outside Israel territorial waters, to the extent that the 
depth of the superjacent water permits the exploitation of the 
natural resources situate in such areas. 
(b) Nothing in subsection (a) shall affect the character of the 
water superjacent on the said submarine areas, and outside Israel 
territorial waters, as waters of the high seas. 


With regard to the breadth of the territorial sea, the Government de- 
cided, after careful review of all the factors involved, upon a reasonable 
increase in the limits of the territorial sea beyond the so-called traditional 
rule of three miles. In the circumstances the reasonable extended limit 
was placed at six nautical miles from the line of low-tide. The formal 
embodiment of this policy is found in a Notice published in Yalkut 
Hapirsumim No. 442 dated 22 September 1955, page 1, of which the 
following is the tenor: 


“GOVERNMENT'S DECISION OF 24 Elul 5715 (11 September 1955) 


Notice on the maritime frontier of the State of Israel 


The maritime frontier of the State of Israel is placed at a distance 
of six nautical miles from the coast measured from the low-water line, 
and the areas of the sea between the low-water line as aforesaid and the 
maritime frontier, together with the air space above them, constitute 
the maritime areas of Israel.’’ 


In this case this Ministry found it desirable to send a formal notification of 
the terms of the Government’s Proclamation (while not considering that 
in strict law it was under any obligation to do so, the document in question 
having been published in the corpus of Israel official documents regularly 
published in Yalkut Hapirsumim—the Official Gazette—and thus being 
available for the examination of other governments whenever they should 
desire) to all countries with which diplomatic relations are maintained, as 
well as for information to the Secretary-General of the United Nations and 
of other Specialized Agencies which might be interested. 


No comment is made at present on the arrangement of the articles by the 
Commission with one exception (relating to straits). However before pro- 


1 Passed by the Knesset on the 25th Shevat, 5713 (10th February, 1953) and pub- 
lished in Sefer ha-Kukkim No. 120 of the 5th Adar (10th February, 1953), p. 53; the 
Bill and an Explanatory Note were published in Hatza’ot Hok No. 133 of the 20th Av, 
5712 (11th August, 1952), p. 332. English translation from LAWS OF THE STATE 
OF ISRAEL, Vol. 7, 5713-1952/3, Authorized Translation from the Hebrew, p. 41. 
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ceeding to the detailed observations on them, a few words of comment are 
necessary on some general problems which are of transcendental importance. 

The first of these problems relates to the breadth of the territorial sea 
at present discussed in article 3 of the Draft Articles on the Regime of the 
Territorial Sea. From some respects this is the pivot upon which the 
whole of the Commission’s proposals depend—both those on the high seas 
and those on the territorial sea—but it is believed that this problem is in 
fact far wider than a mere technical legal problem. It is a matter of 
common knowledge that there exist a number of international tensions 
which have their origin in important conflicts of interests and in which the 
very concept of the territorial sea plays an important role. The proceed- 
ings of the International Technical Conference to study the Technical and 
Scientific Aspects of the Problem of the International Conservation of 
the Living Resources of the Sea, held in Rome in April 1955, in the 
opinion of the Israel Government afford little ground for confidence that 
it is possible to find on a technical and scientific basis of a set of principles 
of universal validity upon which a satisfactory legal regime can be con- 
structed. Rereading in the 20th century the classic literature on the topic 
in the light of the able researches of Mr. Wyndham Walker in British Year 
Book of International Law, vol. 22 (1945) p. 210, and of Mr. H. S. K. Kent 
in the American Journal of International Law, vol. 48 (1954) p. 537, it 
appears that what is sometimes called the traditional three-miles rule and 
the rigidity of its application have their origin in a combination of a 
number of fortuitous circumstances, the present importance of which is 
negligible. The validity today of the transference of the traditional rule 
and its rigid application to other parts of the world, in conditions entirely 
different from those prevalent when it emerged as the solution to a classic 
controversy of the formative period of modern international law, cannot 
be taken for granted. Leaving aside any considerations due to particular 
requirements of particular States, it is an impressive fact that the two 
publicists previously quoted have drawn attention to the circumstance that 
in the Mediterranean area for example, the three-miles rule is not tra- 
ditional. Indeed, how untraditional the three-miles rule is can be seen 
from even a cursory perusal of the reports submitted to the Commission by 
the special rapporteur. In his first report on the regime of the territorial 
sea (A/CN.4/53) the following Mediterranean countries were listed as 
maintaining more than three nautical miles for the breadth of their terri- 
torial sea: Egypt, Italy, Portugal, Spain, Turkey, Yugoslavia. In the 
second report on the same subject (A/CN.4/61) the following Mediter- 
ranean countries were listed as maintaining more than three nautical miles 
for the breadth of their territorial sea: Egypt, Greece, Italy, Lebanon 
(apparently), Portugal, Spain, Syria( apparently), Turkey, Yugoslavia. 
Of the countries possessing a Mediterranean seaboard, two only were indi- 
cated as maintaining the system of three nautical miles: France, including 
Algeria and Tunisia, and Israel (a reference only to mandatory practice). 
Similarly, perusal of the practice of other States of the Asian continent 
does not disclose any overriding enthusiasm for the three-miles rule. What 
is called the Commonwealth system based on three nautical miles is main- 
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tained by the members of the Commonwealth, Ceylon, India and Pakistan. 
Other Asian countries listed as maintaining the three-miles rule or less are: 
China (but it is not stated which China), Indo-China, Indonesia and 
Japan. Of the remainder Iran and Saudi Arabia maintain the six-mile 
belt. 

In its report covering the work of its seventh session the International 
Law Commission proposed to consider that international law does not 
require States to recognize a breadth beyond three miles, but it particu- 
larly asked for comments of Governments on this proposal (Report, p. 16). 
Having regard to the serious political tensions previously mentioned and to 
the fragile basis upon which the so-called traditional rule rests, it is 
considered that the approach of the International Law Commission, as 
manifested in Article 3 of its Draft Articles on the Regime of the Terri- 
torial Sea, is open to serious criticism. Furthermore, an inherent con- 
tradiction seems to exist between paragraph 2 and paragraph 3 of the 
said Article. The Commission states that international practice is not 
uniform as regards the traditional limitation of the territorial sea to three 
miles, regarding this as a statement of an incontrovertible fact. The im- 
plication of this observation by the Commission depends ultimately upon 
what is meant by ‘‘fact’’. Sufficient evidence exists to show that this is 
not a fact of which the law must draw the consequences, but rather the 
reverse, that is [sc. it] is itself the consequence of another fact—namely, 
that universal international law does not lay down that three miles, and 
only three miles, is the recognizable limit of the territorial sea. This indeed 
is recognized, although with hesitation, in paragraph 2 of Article 3, and 
if Article 3 limited itself (subject to certain drafting changes) only to 
paragraphs 1 and 2, then it might be found to constitute a satisfactory 
basis for a universal rule. But the addition of paragraph 3 completely 
destroys the whole balance of the Article and opens the way both to an 
aggravation of existing disputes and to the creation of new disputes. 
Either the law does, or the law does not, present an absolute maximum 
for the breadth of the territorial sea. If it does, then the Commission must 
say so and indicate how it proposes to deal with the existing situation in 
which a great number of States are likely to be found to have a different 
limit. If the rule of international law does not contain an absolute 
maximum figure (as this Government believes to be the case), then it 
would appear to be incumbent upon the Commission to search out the 
controlling principles of international law which will enable the law to 
perform its proper regulatory function in international affairs. By pro- 
posing, in paragraph 2, a maximum of twelve miles while at the same 
time considering that States are not required to recognize a breadth beyond 
three miles, the Commission fails to answer the crucial question, namely: 
What is the position of a State which exercises its right recognized by the 
Commission to extend its territorial sea to a limit of twelve miles vis-d-vis 
a State which exercises another right which emerges from the Commission’s 
formulation, not to recognize a breadth of more than three miles? What 
is the legal regime of the mare nullius the breadth of which may be up to 
9 nautical miles, the shoreward line of which would itself be at least three 
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nautical miles from the coast, and how are disputes on that point to be 
resolved? It is essential for an answer to be found to this problem if the 
Commission is to proceed along the lines of its report on its seventh session. 

The Government is loth to believe that universal international law is so 
deficient in controlling principles as to be unable to suggest a solution to 
the conflict of interests between those of the littoral State and those of the 
international community, embodied in the concept of freedom of navigation. 
In fact the situations of tension rarely concern the bare notion of freedom 
of navigation. They appear to rest upon more concrete antagonisms of 
an essentially economic and sociological character arising out of the exercise 
of the right of freedom of navigation. The judgement of the International 
Court in the Anglo-Norwegian Fisheries case is interpreted as laying down 
that the law must take those factors into consideration. That case showed 
that the law will apply a general criterion of reasonableness, and the Court 
implied that what is reasonable in a given case depends upon all the cir- 
cumstances, each of which has to be treated on its own merits, such 
circumstances including also the relevant elements of geography and en- 
vironment. It is therefore recognized that each individual State may 
have individual reasons for wishing to increase the limit of its territorial 
sea beyond three miles and even beyond some other arbitrary figure which 
may be laid down. An approach on this basis would appear to offer 
greater prospects for the codification and the progressive development of 
international law than any mechanical one, and it leads to the conclusion 
that the draft must also deal carefully with the settlement of disputes. 
Possibly this will be given an answer in the so-called ‘‘final clauses’’ of 
the draft, if it is put in the form of a convention. 

Finally, it may be open to question, in the opinion of this Ministry, 
whether there exists any possibility, in Draft Articles intended to have 
universal application, to go into such detail as the number of miles of 
territorial sea that may be permitted. It would be going too far to state 
categorically that on this matter there exist a number of regional customs 
operative in clearly defined geographic regions. However, perusal both 
of the illuminating reports submitted by Professor Francois and of the 
proceedings of the International Technical Conference above referred to 
does seem to indicate that a regional approach might offer more chances 
of success than a universalist approach. More careful analysis of all the 
State practice adopted by independent States in the principal maritime 
regions, and of the general circumstances which led to the adoption of those 
practices, may be found to supply an underlying unifying factor which 
is at present lacking. If that be so, then it would appear to be the proper 
function of the Commission to attempt to establish what are the controlling 
rules for preventing or regulating conflicts between the States of one 
region and those of another. 


IV 


Of no less importance, in the opinion of the Israel Government, is the 
question of straits. The political tensions to which problems of navigation 
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through straits give rise is a well-known feature of diplomatic history and 
the fact that several, though by no means all, of the major straits of inter- 
national concern are regulated by international convention attests to the 
practical importance of the question. 

It is not considered that the treatment by the Commission of the Law of 
Straits is satisfactory. These provisions are scattered over a number of 
Articles. For example, Article 12, which partly incorporates Article 14, 
deals with the delimitation of the territorial sea in straits. Paragraph 4 
of Article 18 lays down—as the Commission was bound to do in the light 
of the judgement of the International Court in the Corfu Channel case— 
a rule that there must be no suspension of the innocent passage of foreign 
vessels through straits used for international navigation between two parts 
of the high seas. Paragraph 2 of Article 25 deals with the passage of 
warships through straits. This arrangement of the provisions regarding 
straits within their context of the Draft Articles on the Regime of the 
Territorial Sea is liable to bring about some distortion of the law. 

Generally speaking, as regards the material law, the propositions ad- 
vanced by the Commission covering straits are in themselves seen to be 
adequate (subject to a few drafting changes), but only so long as they 
are considered independently from their context. For under the present 
arrangement of the texts, the formulation of the principle of freedom of 
navigation through straits might be interpreted as if it were a derogation 
from the rights to exercise sovereignty possessed by the littoral State or 
States. However, the correct manner of looking at the question is to 
regard the principle of freedom of navigation as predominant, and the 
exercise of any rights of sovereignty, including those classified by the 
Commission as rights of protection, as an exception from the predominant 
right and interest of the international community. What this means is 
that where access to a given port—whether an existing one or one which 
at some future date a State may wish to establish—is only possible by 
traversing a strait (in the geographical sense), then it is quite immaterial 
whether that strait is or is not within the waters classed as territorial sea 
of one or more of the littoral States, or what is the legal nature (gulf, bay, 
high seas) of the waters on which the harbour is situated. In such cireum- 
stances the right of passage for the ships of all nations, and quite regardless 
of their cargo, is and must remain absolutely unqualified, and the littoral 
State or States have no right whatsoever, so long as the matter is not regu- 
lated by Convention, to hinder, hamper, impede or suspend the free passage 
of those ships. The same rule is also true as regards warships. This 
principle is clearly recognized in paragraph 4 of Article 18 of the Com- 
mission’s draft. 

For these reasons it is considered necessary that all the provisions re- 
garding straits should be formulated as a separate chapter which probably 
ought to be included not in the Draft Articles on the Regime of the Terri- 
torial Sea but in those dealing with the High Seas. The interests of the 
international community must here have absolute predominance over those 
of the littoral States whose territorial waters have to be traversed in making 
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for a given harbour. In this respect the passage through straits of this 
character is assimilated to the high seas themselves. Such a rearrangement 
of the text would also remove doubts as to existence of the right of free 
aerial navigation over all waters assimilated with high seas. 


The following comments are made on the Provisional Articles concerning 
the Regime of the High Seas: 


Article 1 


The necessity for including definition in any codification is recognized. 
However, lack of precision in the definitions is liable to harm the work of 
codification. It is therefore indispensable to avoid recourse to definition 
except where absolutely necessary. Article 1, by attempting to define the 
term ‘‘high seas’’ by reference to other elements—-‘‘territorial sea’’ and 
‘internal waters’’—themselves undefined, lacks the necessary precision. 
The reference to ‘‘internal waters’’ is particularly disturbing, because of 
the physical impossibility, under the Commission’s approach, for high 
seas ever to come within physical contact with internal waters, the terri- 
torial sea always being interposed. The immediate purpose of Article 1 of 
the Draft Articles on the Regime of the Territorial Sea is to establish the 
juridical status of the territorial sea, but without defining the territorial 
sea. In these circumstances it may be asked what is the merit of men- 
tioning internal waters in an article which purports to deal with the 
definition of the high seas? If the purpose of Article 1 is to define those 
areas of salt water to which the articles concerning the Regime of the 
High Seas apply, and not to prescribe the extent of those areas, it would 
appear preferable to reduce the elements necessary for a definition of the 
high seas to one instead of two, with the general object of eliminating as 
far as possible the uncertainties inherent in ambiguous terms. The same 
result could also be achieved by suppressing Article 1 altogether, and by 
adding a new introductory paragraph to Article 2 to the effect that for 
the purpose of the present articles all parts of the sea not included in the 
territorial sea are comprehended within the term ‘‘high seas’’; the high 
seas being open ete. (as in Article 2). See further, comment to Article 
1 of the Draft on the Regime of the Territorial Sea. 


Article 2 


The four freedoms which together constitute the freedom of the high seas 
are not accorded equal treatment in the Provisional Articles. Whereas 
freedom of navigation, freedom of fishing, and freedom to lay submarine 
eables and pipe lines are elaborated elsewhere in the draft, no further 
mention is made of the freedom to fly over the high seas, a matter which 
the Commission seems to regard as one concerning the formulation of 
rules of air navigation. 

Difficulties which have led the Commission to refrain from discussing 
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in detail rules on air navigation in a document relating to the law of the 
sea are appreciated. But since the Commission considers that freedom 
to fly over the high seas follows directly from the principle of the freedom 
of the sea, it would at least seem logical for it to have included a reference 
to the matter, for example in Article 3. Probably a distinction has to 
be made between the rules of air navigation which are to a great extent 
regulated by the Convention on Civil Aviation signed at Chicago on 7 
December 1944 (and its various appurtenant documents) and the general 
international law governing the right to air navigation over the high 
seas. Clearly, the first aspect is better dealt with by the International 
Civil Aviation Organization, but that does not preclude the Commission 
from laying down what are the general rules of international law concern- 
ing such rights of navigation since it is of opinion that in so far as con- 
cerns the high seas, freedom to fly over the high seas follows directly from 
the principle of the freedom of the sea. 

The omission of any further mention of this aspect may have an addi- 
tional consequence in that it might open the way to the argument that this 
right is different in kind from other rights and freedoms. But such an 
interpretation would be completely false and it should be made clear that 
the right to aerial navigation exists wherever there is freedom of naviga- 
tion on the sea without any exception. 

It is observed that whereas Article 2 refers to ‘‘freedom,’’ and other 
Articles, including 3 and 24, refer to ‘‘right,’’ neither word appears in the 
heading to Chapter III of the Provisional Articles, nor is any explanation 
given for this different terminology. 


Article 4 


Regarding the decision of the Commission that the question whether the 
United Nations and possibly other international organizations should also 
be granted the right to sail vessels exclusively under their own flags, calls 
for further study and that such study will be undertaken in due course, 
this is considered to be a matter of sufficient importance to warrant more 
definite conclusions on the part of the Commission before its final draft 
is placed before the General Assembly. Such study should, it is consid- 
ered, also cover the partly related question of the right of the United 
Nations and possibly other international organizations to fly aircraft ex- 
clusively under their own colours—an aspect which has arisen more than 
once in connexion with the activities of various United Nations agencies 
operating in the Near East. 

The general problem might be simplified were a distinction made between 
the legal consequences implicit in the conception of the nationality of a ship, 
including in particular, the total application of the law of the flag—both 
civil and criminal—to that ship and to all persons on board and events 
occurring on board (subject only to the exceptions in the way of con- 
current jurisdiction recognized by general or particular international law), 
and between the use for international purposes of recognized signs and 
insignia in order to secure certain measures of protection or certain other 
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privileges which, but for those signs and insignia, the vessel would not be 
entitled to enjoy. This seems to be the conception underlying the system 
of identifying hospital ships and other vessels protected under the Geneva 
Conventions for the Protection of War Victims of 1949, and a similar 
approach to the problem under discussion might point the way to a satis- 
factory solution. The degree of protection thus accorded to vessels wearing 
the United Nations colours would then depend upon the vessel continuing 
to abide by the conditions under which the right to wear those colours 
was recognized. As a general illustration, reference may be made to 
par. 38 of this Ministry’s Note of 24 January 1950 (A/CN.4/19, p. 89). 


Article 5 


Care should be used in employing terms such as ‘‘partnership’’ or 
‘**joint stock company”’ since these may have too technical a connotation 
in the various systems of municipal law. As far as Israel is concerned, 
co-operative societies are to be assimilated to the other juridical persons 
mentioned in this Article. It is suggested that sub-paragraphs (b) and 
(ec) of paragraph 2 might be combined into one sub-paragraph applicable 
to all juridical persons. 


Article 6 


The difficulty of appreciating the import of this Article is due to the 
unwillingness of the Commission to consider the problem of the rights and 
obligations of States concerning change of flag. While appreciating the 
reasons which have led the Commission to the view that this topic would 
raise a number of complicated problems, it is nevertheless considered that 
further examination of them must be undertaken. The assimilation of 
ships sailing under two flags to ships without a nationality seems to be an 
extremely far-reaching conclusion, and reserve is expressed pending fur- 
ther consideration. 


Article 10 


Israel has not yet been able to ratify the International Convention for 
the Unification of Certain Rules relating to Penal Jurisdiction in Matters 
of Collision and Other Incidents of Navigation signed in Brussels on 10 
May 1952. Pending consideration by the competent domestic organs, 
comment on Article 10 of the Commission’s draft is reserved. But doubt 
is felt whether the solution adopted by the Commission in this respect is 
in absolute conformity with that adopted by the Brussels Convention. 
By Article 1 of that Convention, criminal or disciplinary proceedings may 
be instituted against persons involved in a collision or other incident of 
navigation only before the judicial or administrative authorities of the 
State of which the ship was flying the flag at the time of the collision or 
other incident of navigation. On the other hand, Article 10 of the Draft 
confers also on the State of which such persons were nationals the right 
to institute penal or disciplinary measures. If, as the Commission states 
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in its Comment, this addition is made in order to enable States to take 
disciplinary measures against their nationals with a view to withdrawing 
the certificates issued to them, then, in such cases, the national State should 
base its disciplinary (but not penal) action on the conviction pronounced 
by the courts of the State of the flag, and they alone should be competent 
in the criminal matter. If paragraph 1 were formulated in that sense, 
a second paragraph might be added as follows: 


‘However, the State of which such persons are nationals shall be 
entitled to take disciplinary measures with a view to withdrawing the 
certificates issued to them.’’ 


Articles 12-20 


It is suggested that these Articles, all of which relate to the policing of 
the high seas, should be combined to form one chapter of the document. 
Article 21 should also be included in that chapter because Article 21 
relates essentially to the suppression of the slave trade and the suppression 
of piracy. 

With regard to Article 12 it is observed that the last sentence refers 
specifically to a warship and a merchant vessel. However, Article 8 
mentions another category of ‘‘State ships.’” The Commission already 
having quite properly extended the purport of Article XXVIII of the 
General Act of Brussels of 2 July 1890 to merchant ships, it would be 
equally proper for the Commission to mention other State ships. 


Articles 24-38 


The position of the Government of Israel on all the articles concerning 
fishing, other than Article 2, is reserved pending fuller consideration of 
the proceedings of the International Technical Conference held at Rome 
in April 1955. 

At the same time it is believed that Article 7 of the Annex, relating to 
arbitration, needs very careful reconsideration. The system of arbitra- 
tion proposed by the Commission appears to constitute an abdication of 
the role of international law in the settlement of this kind of dispute. 
It is therefore extremely prejudical to the prospects of satisfactory settle- 
ment of such disputes, because it opens the way to the introduction of too 
great a political element in the constitution and probably in the function- 
ing of the arbitral commission. 

In this Government’s understanding, the essential function of arbitra- 
tion is to provide a machinery for the quasi-judicial settlement of interna- 
tional disputes, especially, but not exclusively, where a high degree of 
expert and technical knowledge is required on the part of the members of 
the tribunal. Thus conceived an arbitral tribunal (subject to the will of 
the parties) is distinguished from a judicial tribunal proper in that it is 
recognized that the decision may be reached taking into account the non- 
legal factors equally with the legal elements of the dispute, whereas in a 
judicial tribunal the dispute may only be decided by application of inter- 
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national law. As the Commission has been requested by the General 
Assembly to reconsider its draft on arbitral procedure it is suggested that 
the difficulties which the Commission encountered when drafting Articles 
7 to 9 of the Annex to the Provisional Articles concerning the Regime of the 
High Seas should be taken into consideration, and that the formulation 
of Articles 7 to 9 should be postponed until thereafter. 


VI 
The following comments are made on the Draft Articles on the Regime 
of the Territorial Sea. 


Articles 1 and 2 


In view of the comments made on Article 1 of the Provisional Articles 
on the Regime of the High Seas, the question arises whether Articles 1 and 
2 of the Draft Articles on the Regime of the Territorial Sea might not 
well be combined with Article 1 of the Articles concerning the Regime of 
the High Seas so as to form a comprehensive introductory chapter to the 
two sets of articles which, although dealing with matters which are juri- 
dically distinct if interrelated, nevertheless have a single unifying element 
—the sea. From this point of view, the Articles on the High Seas deal with 
that part of the sea—the greater part—over which sovereignty cannot be 
exercised while those on the Regime of the Territorial Sea deal exclusively 
with that part of the sea which is subject to the sovereignty of the littoral 
State. 

Obviously international law, and only international law, defines the 
conditions according to which sovereignty may be exercised over that part 
of the sea itself subject to sovereignty. Paragraph 2 of Article 1 should 
not be drafted in such manner as to suggest that these Articles themselves 
are something distinct from any other rules of international law. 

The importance of this question arises principally from Article 2, es- 
pecially in the light of the discussion in the 295th meeting of the Com- 
mission. It is necessary to make clear what is the distinction between 
sovereignty, and the exercise of sovereignty, each treated separately in the 
two paragraphs of Article 1, as well as the implications of the extension 
of the concept of sovereignty, or its exercise, to the air space above the 
territorial sea. There is probably a contradiction between Article 2 of the 
Draft Articles on the Regime of the Territorial Sea and the recognition 
in Article 2 of the Provisional Articles concerning the Regime of the High 
Seas, that the freedom to fly over the high seas follows directly from the 
principle of the freedom of the sea. As has previously been mentioned 
the right to aerial navigation (in the Commission’s conception) derives 
from the principle of the freedom of navigation, and as the Commission 
recognizes in several articles of its draft, the freedom of navigation or the 
right to free navigation does not only depend upon whether the waters 
in question are high seas but is also fully exercisable through other waters 
which might physically be territorial sea. 
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It further appears, from careful perusal of the whole of the two sets of 
draft articles, that the concept embodied in Articles 1 and 2 of the Draft 
Articles on the Regime of the Territorial Sea is not the postulate from which 
all other rules can be deduced so much as the residuum after all the other 
rules have been formulated. More detailed formulation of the question 
of competence and jurisdiction in the territorial sea, including straits, may 
render the dispositions of Articles 1 and 2 superfluous in the context of 
Articles on the Regime of the Territorial Sea without prejudicing their 
general character as part of an introductory chapter to both sets of articles. 


Article 3 


For reasons already given the draft Article is not regarded as acceptable. 


Article 7 


It is considered that the draft Articles would be deficient on a crucial 
issue were the Commission not to consider the problem of bays, the coasts 
of which belong to more than one State. 

With regard to Article 7 itself the following questions arise: 


1. Is it considered that the definition of paragraph 1 applies also to 
gulfs? 

2. Having regard to paragraph 3 and to the Commission’s comment to 
the Article, is it considered that the definition of Article 7 applies only to 
bays having a single coastal State, and if so is it considered that the exist- 
ence of a single coastal State is an essential element of the definition of a 
bay? What then is the position of bays in which this element is absent? 

3. If the general purpose of Article 7 is to lay down a method of de- 
termining the distinction between territorial sea and internal waters as 
regards bays, what is the practical purpose of the introductory words of 
paragraph 7: ‘‘For the purpose of these regulations’’? The draft articles 
do not discuss the regime of internal waters. If the judgement of the Inter- 
national Court in the Fisheries case is correctly understood (at page 132) 
the possibility exists that internal waters may nevertheless constitute a 
navigational route, and while the existence of such navigational route 
within internal waters would not prejudice their character as internal 
waters the question nevertheless arises whether international law has any- 
thing to say on the topic. 

4. What is the difference from the juridical (and not geographical) point 
of view between the straight base lines discussed in Article 5 and the 
closing line of a bay mentioned in Article 7? 


These questions have been raised because of difficulty that has been 
experienced in appreciating the practical value of the provisions of Article 
7 considered as something distinct from those of Article 5. However, if the 
practical value resides in the fact that, contrary to Article 5, Article 7 con- 
tains restrictions, firstly as regards the extent of water enclosed within an 
indentation by reference to its mouth (an area as large as or larger than 
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that of the semi-circle drawn on the entrance of that indentation), and 
secondly as regards the fixed distance of the entrance, the objective might 
be obtained by a formula which would specify that the internal waters of a 
State include the waters enclosed within a well-marked indentation oc- 
curring on its own coast if the area of that indentation is as large as or 
larger than that of a semi-circle having for its diameter a line not ex- 
ceeding miles from low tide mark and traced between the points of en- 
trance of the indenture. Paragraphs 2, 4 and 5 would then remain as they 
are but paragraph 3 could be eliminated. 

It is considered that the diameter of 25 miles, which is the figure men- 
tioned by the Commission in paragraph 3, is excessive and would con- 
stitute too severe a restriction of the area of sea not capable of coming under 
sovereignty of a State. A figure of some 10 to 12 miles at the maximum 


would appear more reasonable. 


Article 12 
For reasons already given it is considered that, regardless of their 
position as territorial sea, straits in the geographical sense which constitute 
the only access to a harbour belonging to another State can under no cir- 
cumstances fall within the regime of territorial sea. 


Articles 16-19 


It is possible that the title of Article 16—Meaning of the Right of In- 
nocent Passage—is not entirely an accurate heading. The Article as a 
whole does not place emphasis upon freedom of transit and freedom of 
communications such as was clearly enunciated in the Barcelona Con- 
vention of 20 April 1921. Paragraph 3 of Article 16, read together with 
Article 18, is couched in terms so wide as to render completely nugatory 
the recognition of the right contained in paragraph 1. It is necessary to 
give absolute precision to what is meant by the expression ‘‘acts prejudicial 
to the security of the coastal State’’ in formulating what is a serious 
derogation from the right of innocent passage. Above all it has to be made 
clear that this derogation from the general right is not operative when the 
passage in question constitutes the only access to a given port. 

None of the dispositions of Chapter III appear to place any emphasis on 
the fact that it is the behavior of the vessel herself, and not extraneous 
circumstances, which determines the innocent character of a particular 
passage. 

It is not clear why in paragraph 4 of Article 18 the Commission found it 
necessary to depart from the very clear language of the International Court 
in its judgement in the Corfu Channel case and, by the addition of the word 
‘‘normally,’’ to distort almost beyond recognition the very clear statement 
of the law made by the Court. Furthermore the word ‘‘suspension’’ is far 
too broad an indication of what is permitted to the littoral State, especially 
as paragraph 3 emphasizes the temporary character of any such action. 
It is noted that Article 17 uses the word ‘‘hamper’’ and Article 25 the 
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word ‘‘interfere.’’ Probably all three words should be used in all three 
places, it also being made clear that nothing permanent or discriminatory 
is involved. 

As to Article 19 (c), which refers to the conservation of the living re- 
sources of the sea, it is considered that the duty of foreign vessels to 
conform with such laws and regulations depends upon those laws and 
regulations being themselves conformable not merely to general interna- 
tional law but to particular international law in force between the flag State 
and the littoral State. Subject to any rules of particular law in force 
between them it has to be made clear that the obligations deriving from 
Article 19 (other than those referred to in Article 19 (d)) on the part of 
a foreign vessel also depend upon the absolutely non-discriminatory char- 
acter of the laws and regulations which should apply equally to vessels of 
the littoral State and to all foreign vessels. 


Article 21 


Without questioning the general tenor of this Article it is believed that it 
might be open to misinterpretation in so far as no mention is made of the 
right of the authority of the coastal State to take steps to suppress illicit 
transit traffic in stupefying drugs, a matter which of course is regulated 
by a considerable number of international conventions. 


Article 22 


It is considered preferable to set forth seriatim the types of civil maritime 


claims which would justify arrest of a vessel rather than merely to refer to 
the Brussels Convention relating to the Arrest of Sea-going Ships. It is 
noticed that paragraph 2 of Article 22 refers only to civil maritime claims 
justifying the arrest of vessels, but does not mention the place in which the 
arrest may be effected. A similar problem is regulated in paragraph 1 of 
Article 21 by the proposal regarding the arrest of any person ete. on a 
vessel passing through the territorial sea. It is not clear whether arrest 
under paragraph 2 of Article 22 may be exercised in the same manner. 

It is further observed that paragraph 3 of this Article is the only one to 
contain reference to the individual (a claimant). Careful reconsideration 
of this formula would appear desirable. Furthermore, to the extent that 
the law in force in Israel does not permit the arrest of another vessel owned 
by the person who at the relevant time was owner of the arrested vessel, as 
is proposed by the Commission, the Israel Government’s position in that 
aspect is reserved. 

Finally, the competent organs of the State not having yet pronounced 
themselves as regards ratification by Israel of that Convention, reserve is 
expressed at the provisions of paragraph 4. The law in force in Israel at 
present (the U.K. Merchant Shipping Act, 1894, section 688) envisages a 
somewhat broader power to levy execution against or to arrest a foreign 
vessel for the purpose of any civil proceedings than is mentioned in the 


said paragraph 4. 
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Vil 


Observing the fact that by virtue of previous decisions of the General 
Assembly, including in particular its Resolution 899 (IX) of 14 December 
1954, the provisional articles concerning the Regime of the High Seas and 
the Draft Articles on the Regime of the Territorial Sea will be placed on 
the provisional agenda of the 11th session of the General Assembly, it is 
considered that it would be generally advantageous were the Commission, 
in accordance with Article 16 (j) and Article 22 of its Statute, to indicate 
in the recommendations which it is entitled to make to the General As- 
sembly, what further procedure it considers would be useful to carry the 
work so ably performed by the Commission up to the present to a successful 
conclusion. In the Note Verbale of 17 March 1952, paragraph 3, the view 
was expressed that ultimately the whole work of the Commission on the two 
topics of the high seas and territorial sea would have to be discussed to- 
gether as a single phase, either in the General Assembly itself or in a 
specially convened diplomatic conference. From its study of the develop- 
ments that have occurred since 1952, the Government of Israel remains 
in favour of that type of procedure. Nevertheless, it considers that much 
further preparatory work is required before such a full discussion could 
profitably be undertaken. The views of the Commission would certainly be 
of the greatest assistance in considering these further aspects. 


16. UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND * 


TRANSMITTED BY A NOTE VERBALE FROM THE UNITED KINGDOM DELEGATION 
TO THE UNITED NATIONS DATED 15 Marcu 1956 


[Original: English 


INTRODUCTION 


Her Majesty’s Government in the United Kingdom stated in their com- 
ments transmitted to the United Nations on 1 February 1955, that they found 
the Commission’s report a valuable contribution towards the codification 
of the law of the sea. They wish to reiterate this expression of their in- 
terest in the work of the Commission and welcome the present draft articles 
upon the Régime of the High Seas and the Régime of the Territorial Sea, 
particularly Article 3 of the latter, which they consider to be a valuable 
contribution. 

In aceordance with the terms of General Assembly Resolution No. 899 
(IX) of 14 December 1954, Her Majesty’s Government have thought it fit 
to suggest certain amendments also to the draft articles upon the Conti- 
nental Shelf and the Contiguous Zone drawn up at the 1953 Session of the 
International Law Commission. The present comments do not however 
cover the subject of Fisheries. A commentary on this matter will be for- 


warded later. 


* A/CN.4/99/Ada. 1, p. 53. 


OFFICIAL DOCUMENTS 


REGIME OF THE HIGH SEAS 


A. Comments of Substance 
Article 2 


1. It would be preferable for the first sentence in this Article to read ‘‘the 
high seas being open to all nations, no State may purport to subject any 
part of them to its jurisdiction.’’ 


2. The United Kingdom Government have received evidence that a number 
of learned and scientific bodies are concerned lest recent developments 
should impede the freedom of research, exploration and experiment. They 
would accordingly propose to add a fifth item to those listed in Article 2, 
reading: 


**5. Freedom of research, experiment and exploration.’’ 


3. The penultimate paragraph of the Commission’s comments lists certain 
matters in which the coastal state is permitted to exercise forms of control 
outside the territorial sea. The United Kingdom Government draw the 
attention of the Commission to the fact that certain States (including the 
United Kingdom) allow vessels to engage in their coastal trade, while 
claiming the right to board and search such vessels engaged in that trade, 
whether they are in or out of the territorial sea. To take account of the 
exercise of this right, the United Kingdom Government suggest the addition 
of a further item to those set out in the paragraph referred to, to read as 
follows: 

**6. The right to regulate the operation of foreign vessels in the coastal 


trade in those cases where such ships are permitted to engage in that 
trade.’’ 


Articles 4 and 5 


Her Majesty’s Government approve the provision that ships shall be 
subject to the exclusive jurisdiction of the flag State on the high seas, sub- 
ject to the exceptions mentioned in Article 4. 

It is stated in Article 4 that ships possess the nationality and shall fly the 
flag of the State in which they are registered, from which it might appear 
that registry was the criterion of the national character of all ships. The 
conditions governing registry are, however, an internal matter for each 
State and they will vary widely from one country to another and may, in- 
deed not exist at all. Even highly developed maritime States will not 
always require the registration of every ship. For example, warships, to 
which this Article appears to apply, will not be registered, and many types 
of Government vessel may be exempt from registry but nonetheless entitled 
to fly a national flag. Small ships may be exempt from registry but may 
use the national flag. 

As regards the draft provisions in Article 5 stating the conditions which 
must be observed for the purposes of recognition of the national character 
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of a ship, the United Kingdom Government consider that any attempt to 
reduce the criteria governing recognition of a national flag to a few 
simple rules is bound to be extremely difficult, and it may well prove im- 
possible to draft rules which are not in conflict with national law in one 
country or another. In the present draft, for example, the provisions of 
Article 5 are wide enough to permit the establishment of ‘‘flags of con- 
venience’’ even where the country of flag has no relationship to the country 
of real ownership, but at the same time are too narrow to permit the recog- 
nition of a large number of bona fide British ships on the British register. 

Also, as the Articles are at present drafted, they do not provide for the 
control and jurisdiction which, according to the Commission’s comment to 
Article 5, should be effectively exercised by the flag State. For example, 
the draft provisions in Article 5 in respect of ownership of ships by persons 
or partnerships would be fulfilled if a ship were owned as to nearly half by 
foreigners living outside the flag State and the remainder by foreigners 
living in the flag State ; whereas in the view of the United Kingdom Govern- 
ment effective control over ships owned by persons or partnerships can 
only be exercised if all the persons owning the ship or all the partners are 
nationals of the flag State. Again, in the case of corporate bodies (which 
may include other bodies than joint stock companies), it is not sufficient 
merely to require a registered office in a State if it is desired to establish 
effective control. If the business of the body corporate owning the ship is 
conducted away from the flag State, and the ship itself does not call at the 
ports of the flag State, the ship may well be beyond the control of that 
State. 

Conversely Article 5 is too narrowly drawn at present to permit recog- 
nition of ships sailing as a matter of historical right or custom under the 
flag of another State. In the British Commonwealth it has always been 
possible (subject to the laws of any particular Commonwealth country) for 
a ship wholly owned in and controlled from one of the countries of the 
Commonwealth to be registered in any of those countries and to fly its flag. 
This is done without any loss of the effective control and jurisdiction which 
is stated by the Commission to be a requirement of national character and 
permission to fly a flag. 

The criteria set down in Article 5 governing the recognition of nationality 
appear to be a statement of the factors found by the Institute of Inter- 
national Law to be common to the registration systems of a number of 
countries in 1896, and therefore represented a lower common factor than 
the standards adopted by any of the individual countries. Any such 
common standards are likely to omit important provisions peculiar to 
individual countries for establishing control and jurisdiction, such as those 
concerning the location of the principal place of business or the controlling 
interest of shareholders. A detailed statement of the criteria governing 
nationality by reference to the standards found to be common to all coun- 
tries is, therefore, unlikely to be satisfactory in principle, and may well 
encourage the adoption of inferior standards. 

Her Majesty’s Government therefore suggest that it would be preferable 
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for the Articles to be confined to broad principles which are established in 
international law to read as follows: 


Article 4 


Save in exceptional cases expressly provided for in international 
treaties or in these Articles, ships shall be subject to the exclusive 
jurisdiction on the high seas of the State under whose flag they sail. 


Article 5 


A ship has the nationality of the State whose flag it is entitled to fly. 
A State may not, however, allow a ship to fly its flag, nor need other 
States recognize the ship as entitled to do so, unless, both under its 
own domestic law and under international law, the flag State is in a 
position to exercise, and does exercise, effective jurisdiction and control 
over ships flying its flag, and the right to fly its flag is limited and 
regulated accordingly by its domestic law. A State may permit a ship 
that would be entitled to fly its own national flag under domestic law, 
to fly the flag of another State, provided the requirement of the exer- 
cise of effective jurisdiction and control on the part of that other State 
is fulfilled. 


Article 8 


1. The purpose of this Article would be clearer if the words ‘‘shall be as- 
similated to’’ were replaced by the words ‘‘shall have the same immunity 
as.”’ 

2. The question arises here of how a warship shall be entitled to verify the 
flag of a vessel if that vessel claims to be government-owned or operated. 
This difficulty arises because there is no way in which a warship can verify 
the title of a merchant ship operated by a State and used on government 
service to fly its flag, other than by boarding it in order to establish that 
it is being used on government service only. 

3. The phrase ‘‘other ships’’ in the last sentence of the Commission’s 
comment is somewhat ambiguous in this particular context. The United 
Kingdom Government therefore suggests the substitution of ‘‘foreign’’ 
for ‘‘other.’’ 


Article 18 


This Article can be read, at present, as not dealing with the problem of 
the disposal of the pirate ship or aircraft itself, after seizure. The Com- 
mission may wish to consider inserting some provision on this point, e.g. 
that it will be for the original owner to have the opportunity of putting 
in a proprietary claim in the courts of the country which has taken the 
vessel or aircraft. 


Article 21, paragraph 3 


Instead of ‘‘shall be compensated for the loss sustained’’ it would seem 
better to say ‘‘shall be compensated for any loss sustained.’’ Unless a 
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very long delay were entailed, it is doubtful whether any loss would have 
been sustained. It is, however, for consideration whether the word ‘‘dam- 
age’’ should not be mentioned as well as ‘‘loss.’’ 


Article 22, paragraph 1 

The United Kingdom Government consider the last sentence of this 
paragraph to be based on an erroneous conception of the nature of the 
contiguous zone and they would propose its omission. The contiguous 
zone is not part of the territorial sea, but part of the high seas. It is not, 
like the territorial sea, under the sovereignty or jurisdiction of the coastal 
State. The laws of the coastal State are not, as such, applicable in the 
contiguous zone, as they are in the territorial sea. The coastal State is, 
however, permitted to exercise certain powers within the contiguous zone, 
not because an infraction of its laws is at the moment taking place, but in 
order to prevent an eventual infraction of its laws when the vessel actually 
arrives within the territorial sea, or comes into port. Thus the position 
in the contiguous zone is entirely different from that in the territorial 
sea. The United Kingdom Government consider that the doctrine of 
Hot Pursuit should only be applicable in those cases, where, at the moment 
when the pursuit starts, the vessel is within the jurisdiction of the coastal 
State and there has actually been an infringement of its laws or it is 
suspected that such an infringement has occurred. This cannot be the 
position in the contiguous zone and consequently the doctrine of Hot 
Pursuit should have no application to a vessel within the contiguous zone. 

This paragraph should also, in the opinion of the United Kingdom 
Government, make clear that the infringement for which the pursuit is 
being undertaken need not still be taking place at the precise moment it is 
begun. It is clear that in the case of, e.g., oil pollution, the actual infringe- 
ment may take only a matter of a few moments, during which it would 
be quite impossible for the pursuit to be begun. 


Paragraph 3 

The United Kingdom Government suggest that this paragraph should 
include also a provision that the pursuing vessel must establish the po- 
sition of the vessel pursued, e.g. by the dropping of a buoy. 


Use of aircraft for purposes of Hot Pursuit 


Some States employ aircraft in co-operation with vessels for the pur- 
poses of fishery protection. The United Kingdom Government agree that 
this practice is lawful in principle, but only if it is carried out under the 
correct conditions, to ensure compliance with the principles contained in 
Article 22 of the International Law Commission’s draft. They therefore 
suggest that the International Law Commission should at its next session 
study the implications of a pursuit initiated by an aircraft. 

The preliminary views of the United Kingdom Government are that the 


following principles should apply: 
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(1) The essence of pursuit is that the offending vessel shall have been 
made aware that it is required to stop. An aircraft, acting by itself, 
must therefore be capable of issuing a visible and comprehensive 
order to stop to the offending vessel when the latter is still within 
the territorial sea. Only from the moment of such an order can pur- 
suit as properly to be understood, and for the purposes of justifying 
its extension on to the High Seas, be said to commence. 

(2) Since pursuit must be immediate, hot and continuous, an aircraft, 
having given the order to stop, must itself actively pursue the vessel 
until a vessel summoned by the aircraft arrives and takes over the 
pursuit. It would not be an appropriate exercise of the right of 
pursuit that a vessel should be able to arrest another vessel outside 
the territorial sea merely because that vessel had been sighted as an 
offender when in the territorial sea, by an aircraft. 


CHAPTER II: FISHING 


The United Kingdom Government will comment separately at a later 
date upon the Articles contained in this Chapter. 


CHAPTER III: SUBMARINE CABLES AND PIPELINES 
The United Kingdom Government approve the Articles in this Chapter, 
but suggest that both they and the comments be amended where necessary 
(as follows) to include electric cables generally. 
Article 34, paragraph 1 


For ‘‘telegraph or telephone’’ read ‘‘electric.’’ 


Article 34, comment 


In paragraph 2, after ‘‘pipelines’’ insert ‘‘and power cables.’’ 


Article 35 
In line 7, after ‘‘communications”’ insert ‘‘or of electric power,’’ and in 


the comment, after ‘‘pipelines’’ insert ‘‘and power cables.’’ 


B. DRAFTING POINTS 
Article 1 


For ‘‘which are not included’’ substitute ‘‘that are not included.’’ 


Article 3 


For ‘‘shall have’’ substitute ‘‘has.’’ 


Article 6 


The United Kingdom Government suggest that this Article be redrafted 
to read: 


‘*A ship that sails under the flags of two or more States may not, with 
respect to any other state, claim either or any of the nationalities in 
question, and may be assimilated to ships without a nationality.’’ 
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Artile 7, paragraph 2 


Insert commas after words ‘‘Government’’ and ‘‘military fleet.’’ 


Article 10, paragraph 1 


Insert a comma after the words ‘‘flying the flag’’ in the penultimate 
line. 


Article 12 


Insert after the word ‘‘vessel,’’ the words ‘‘of my [sc. any (?)] State.’ 


? 


Article 14, paragraph 1 


Insert a coma after the word ‘‘depredation.’’ In line 2 of paragraph 
1 (a) for ‘‘on’’ insert ‘‘by.”’ 


Article 16 

Certain of the expressions used in this Article are not usual in English. 
It is suggested that the word ‘‘devoted’’ should be deleted and the word 
‘*utilized’’ be inserted; this requires the insertion of ‘‘for’’ for ‘‘to’’ in 
the following line. ‘‘Dominant control’’ is also not usual; ‘‘control’’ by 
itself would be sufficient. If an additional word is necessary, something 
like ‘‘actual’’ or ‘‘effective’’ would be more appropriate. 


Article 20 


For ‘‘because of’’ substitute 


‘ 


‘on account of.’’ 


Article 21, paragraph 1 (b) 


Redraft this paragraph to read: ‘‘That while in the maritime zones 
indicated as suspect in the international treaties for the abolition of the 
slave trade, the vessel is engaged in that trade.”’ 


Article 22 
Comment, point 3: for ‘‘spotted’’ insert ‘‘sighted’’ and for ‘“‘hoisting’’ 
insert ‘‘making.”’ 


Article 23 
‘*Fuel oil’’ is used as a technical term; the plain ‘‘oil’’ is therefore 


preferable. 
REGIME OF THE TERRITORIAL SEA 


The following represent the comments of substance that Her Majesty’s 
Government desire to make. Certain purely drafting comments may fol- 
low at a later date. 


Article 1 
The United Kingdom Government approve this Article. 
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Article 2 


The United Kingdom Government approve this Article. 


Article 3 


In their comments submitted to the International Law Commission on its 
1954 Report (1 February 1955) the United Kingdom Government set out 
fully their view that the problem of the breadth of the territorial sea de- 
mands a uniform world-wide solution and that, while special historical 
grounds may provide a valid reason for claims to a wider limit in certain 
cases, there is no geographical or economic justification for claims to more 
than the traditional three-mile belt. The United Kingdom Government ac- 
cordingly welcome the statement by the Commission in paragraph 3 of this 
Article that States are not required to recognize claims to a breadth of terri- 
torial sea of more than three miles. They urge the Commission to restate 
this view more strongly in the revised text, and would stress in this connex- 
ion the pronouncement of the International Court of Justice in its Judge- 
ment upon the Anglo-Norwegian Fisheries Case, in which the Court asserted 
that the limitation of the territorial sea always has an international aspect. 

In the second paragraph of its comment upon Article 3, and discussing 
paragraph 2 of the Article, the Commission states that it considered that 
extensions of the territorial sea beyond a 12-mile limit infringe the prin- 
ciple of the freedom of the seas. The United Kingdom Government would 
point out that this principle was established during the period which 
witnessed also the general acceptance by States of the three-mile limit 
for the territorial sea. Attempts to derogate from the principle have 
largely taken the form of claims to wider belts of territorial sea than 
three miles. Since the principle of the freedom of the seas is incom- 
patible with claims to exercise exclusive jurisdiction over large areas of 
sea, the United Kingdom Government suggest that the recognition of the 
principle must entail the limitations to territorial waters to the belt of 3 
miles which experience has shown to be both necessary, and at the same 
time sufficient, to serve the legitimate needs of coastal States. 

The United Kingdom Government wish to recall that in their comments 
to the Commission of 1 February 1955, they put forward various argu- 
ments in favour of a uniform breadth of territorial waters throughout 
the world. They request the Commission to consider again these arguments 
and to take into account certain recent developments in international co- 
operation in maritime matters and in the work of the Commission itself, 
which in their view have strengthened the case for a uniform three-mile 
limit of territorial sea. 

In the first place, the Commission has provided a set of articles upon the 
conservation of the living resources of the sea. The United Kingdom 
Government welcome these articles in principle, and consider that a set of 
articles upon this subject should allay the often legitimate fears of coastal 
States for the conservation of fishery resources outside the three-mile limit— 
fears which have motivated many excessive claims to wide belts of terri- 
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torial sea. They believe that such a set of articles should provide a basis 
for future agreements upon the conservation of the living resources of the 
sea. it will henceforth be clear that States disregarding the principles 
underlying these Articles, yet continuing to base their claim to a wider 
beli of territorial sea upon a desire to preserve or conserve fishery re- 
sources, are seeking, without legitimate ground, to assert exclusive juris- 
diction and rights of exploitation over areas that should be open for the 
use and benefit of all countries. 

In the second place, the United Kingdom Government have already 
expressed their readiness to accept a ‘‘contiguous zone’’ of up to 12 miles 
in width measured from the low-water mark or base-line, in which the 
coastal State shall be entitled to exercise certain specific rights. They 
reaffirm their readiness to accept such an arrangement upon the conditions 
set out when the proposal was first made in the comments of the United 
Kingdom Government dated 2 June 1952, and restated in those of 1 
February 1955. The rights laid down under such an arrangement meet 
the desire of the coastal State to exercise a measure of control in customs, 
fiscal and sanitary matters in a wider belt and thereby also serve to 
render unnecessary any claims to wider limits of territorial sea, based 
upon a desire for greater control in these matters. 

In the third place, the United Kingdom Government wish to recall that 
the Articles of the International Law Commission on the continental shelf 
drawn up at its 1953 Session provide for sovereign rights by the coastal 
State over the sea-bed and subsoil of the continental shelf around its coast. 
The United Kingdom Government are commenting separately upon these 
Articles but consider that they also serve to provide a safeguard for certain 
interests of the coastal State, without involving any question of an ex- 
tension of the territorial sea of the coastal State. 

They hold that these considerations meet all the arguments of substance 
put forward by States as reasons for the extension of their territorial sea. 

On the purely juridical aspects, the United Kingdom Government have 
nothing to add to the arguments set out in their comments of 1 February 
1955, to which they would again call attention. They would conclude by 
recalling the statement made in the comments submitted by the United 
States Government, on 3 February 1955, to the effect that all States 
are agreed that they are entitled to a territorial sea of at least three miles. 
The way to final agreement upon this whole complicated question lies 
therefore in accepting this fact, and in catering for whatever exceptions 
to it may be thought necessary in particular cases by making provision 
for international arbitration and agreement directed to meeting those 
exceptional cases when they are found to be justified. 


Articles 4 and 5 


In their comments of 1 February 1955, the United Kingdom Government 
expressed and explained the view that the use of base-lines cannot be 
justified by economic considerations alone. They therefore regret the 
embodiment of a clause to this effect in Article 5, and, for the reasons 
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given in their previous comments, and in the comments upon Article 3 
above, they cannot agree with it. 

The United Kingdom Government also consider that the reference to 
economic factors in Article 5 of the Commission’s draft is based on an 
incorrect reading of the Judgement of the International Court of Justice 
in the Fisheries Case between the United Kingdom and Norway. The 
‘economic interests’’ taken into account in the Judgement were viewed 
solely in the context of the historical and geographical factors under dis- 
cussion, and were not intended to constitute a justification per se. The 
particular passage on which the relevant part of Article 5 is based can, 
in the context of the Judgement, be seen to relate solely to the question of 
in what particular way, in certain circumstances, a base-line in a specific 
locality could be drawn, and not to the question of whether any base-line 
in that locality was justifiable at all. It was only if some base-line was 
otherwise justifiable in principle, that purely local economic considerations 
in that particular region might then justify drawing it in a certain way. 

The United Kingdom Government would therefore propose that the 
wording of paragraph 1 of Article 5 of the 1954 draft be reinstated in 
the present Article 5, and that the present Article 4 by [sc. be] amended 
to make clear that only the consideration set out in the earlier Article 5 
can be taken as a justification for departure from the use of the low-water 
mark. 

The United Kingdom Government also consider it essential that some 
greater precision be introduced into the type and length of base-line 
permissible. The International Court only laid down very general cri- 
teria, which, in the absence of more precise definition, are not easy to 
apply. The United Kingdom Government therefore regret the omission 
of the previous second paragraph of this Article as set out in the 1954 
Report. This paragraph contained such definitions, and the United King- 
dom Government suggest its reintroduction in some form. 

The United Kingdom Government suggest further that the Commission 
might consider stating explicitly in the Articles the principle that base- 
lines cannot be drawn across frontiers between States, by agreement be- 
tween these States, in a bay or along a coastline, in such a way as to be 
valid against other States. Although the consequences of the Sovereignty 
of the State over internal waters are such that any attempted agreement 
of this kind would in fact lead to extremely complex legal difficulties, and 
probably prove impracticable, the United Kingdom Government never- 
theless consider that the illegality of the process should be made explicit. 

Finally, the United Kingdom Government again draw the Commission’s 
attention to the problems relating to the status of waters enclosed by base- 
lines, in particular the matter of the right of innocent passage through 
newly-enclosed waters in front of the coastline which were previously 
territorial (or even high seas), and have now become ‘‘internal’’ or 
national. This enclosure may nevertheless not have altered their intrinsic 
character as waters affording access to the coast and its ports and estuaries. 
It is precisly [sc. precisely] in the approaches to a coast that passage 
rights are most important, since there may be no alternative route. 
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Article 6 
The United Kingdom Government approve this Article. 


Article 7 


The United Kingdom Government, while agreeing that there should be a 
definite limit on the closing line for bays, cannot accept the figure of 25 
miles proposed by the Commission as a maximum line. It has been main- 
tained that the so-called ‘‘10-mile rule’’ has no basis in international law; 
but this is true equally for a 25-mile rule, and in the light of the con- 
siderations set out above in the comments upon Article 3, the United King- 
dom Government do not consider that the interest of the coastal States 
affords any justification for such a distance. 

The United Kingdom Government also suggest that paragraph 2 of 
Article 7 would be clarified by the addition of the sentence to the effect that 
islands fronting a bay cannot be considered as ‘‘closing’’ the bay if the 
usual route of international traffic passes shoreward of them. 

It is the view of the United Kingdom Government that paragraph 5 of 
Article 7 might be open to the interpretation that a 25-mile closing line is a 
minimum distance. To avoid this ambiguity, they suggest that all the 
words after ‘‘ ‘historical’ bays’’ should be deleted. 

The United Kingdom Government consider also that paragraph 1 of the 
comment on this Article is in need of amendment since the definition is 
not in keeping with the terms of the Article itself. It paraphrases it in 
such a way that the criterion becomes distance while in the Article it is 
area. 

Finally, the United Kingdom Government wish to draw attention to the 
fact that certain configurations of the coastline may give rise to difficulties 
in the application of the definitions in paragraph 1 of this Article, and that 
difficulties may also arise as a result of the discrepancy between paragraph 
3, which mentions the low-water mark, and paragraph 1, which does not. 


Article 8 


The United Kingdom Government would draw the Commission’s at- 
tention once more to the observations on this Article made in their com- 
ments of 1 February 1955. 


Article 9 
The United Kingdom Government approve this Article. 


Article 10 


The United Kingdom Government approve this Article. They do not 
consider that there is any need to make special provisions for groups of 
islands as such, and agree in principle with the last sentence of the Com- 
mission’s comment upon this Article. They consider that the ordinary 
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rules, in conjunction with the Judgement of the International Court in the 
Anglo-Norwegian case, are adequate to cover this case. 

On a point of drafting, they would prefer the substitution of ‘‘near’’ 
for ‘‘off’’ in the last sentence of the Commission’s comment. 
Article 11 


The United Kingdom Government approve this Article. 


Article 12 


The United Kingdom Government approve this Article. 


Article 13 


The United Kingdom Government approve this Article, save in relation 
to the use of the 25-mile closing line permitted by the reference (in para- 
graph 2) to Article 7, and on the assumption that base-lines cannot be 
drawn across the frontier between States (see under Articles 4 and 5 
above). 


Article 14 


The United Kingdom Government have the following comments on the 
provisions of paragraph 1 of this draft Article: 


1. The adoption of a boundary along the median line would appear to 
depend on the absence of agreement on some other solution. In 


practice, however, the solution of a median line would itself usually 
depend on an agreed method of application (e.g. it might be necessary 
to agree on how the boundary should take account of islands) ; and, 
in the circumstances, such agreement might be difficult to obtain. 

2. The application of an exact median line, which is a matter of 
considerable technical complexity, would in many instances be open to 
the objections that the geographical configuration of the coast made it 
inequitable, and that the base-lines (e.g. the low-water mark of the 
coast) were liable to physical change in the course of time. 

3. In the experience of the United Kingdom Government, the most 
satisfactory course will usually be to apply the principle of the median 
line: that is, an approximate or simplified median line based as closely 
as circumstances allow on an exact median line and drawn on a 
specific chart of specific date. 


For these reasons, the United Kingdom Government propose that the 
Commission should amend paragraph 1 of Article 14 in the terms of the 
revised provisions suggested below. This revision would accord with the 
approach to the analogous problem dealt with in paragraph 1 of Article 15. 


Article 14 


‘*1, The boundary of the territorial sea between two States, the 
coasts of which are opposite each other at a distance less than the 
extent of the belts of territorial sea adjacent to the two coasts, is 
usually determined, unless another boundary line is justified by 
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special circumstances, by the application of the principle of the 
median line, every point of which is equidistant from the nearest 
points on the base-line from which the width of the territorial sea 


of each country is measured. 
(unchanged).’’ 


Article 15 


The United Kingdom Government approve this Article. 


CHAPTER III. RIGHT OF INNOCENT PASSAGE 


The United Kingdom Government oppose in principle the separate 
treatment of warships in these Articles in respect of the right of innocent 
passage — (but see under Article 25). 


Article 16 


The United Kingdom Government consider that in paragraph 2 of this 
Article the wording ‘‘any act prejudicial to the security of the coastal 
State’’ is still open to the objections to it pointed out by the United King- 
dom Government in their comments of 1 February 1955; and that without 
some qualifying phrase this wording may be open to abuse. The United 
Kingdom Government consider that this paragraph should make clear the 
burden of proving that the passage is ‘‘prejudicial, etc.’’ is one which 
must be discharged according to the criteria of international law, rather 
than the law of the coastal State. They consider that there is a real danger 
that a vessel on genuine innocent passage may be interfered with; on tne 
other hand, they are aware that it is difficult to cover in the Articles the 
conception of ‘‘hovering’’ for the purposes of smuggling, in the terms of 
paragraph 3, while at the same time not giving pretext for interference 
with genuine innocent passage. They therefore propose the addition in 
paragraph 3 of the Article after the words ‘‘coastal State’’ of the words 
‘for for the purpose of avoiding import or export controls or customs 
duties of the coastal State.’’ 


Article 17 


The United Kingdom Government welcome the declaration in the first 
sentence of paragraph 1 of this Article. 


Article 18 


Paragraph 1 of this Article covers substantially the same ground as 
paragraph 3 of Article 16. It is not necessary to have both. In either 
case the comment made above under the head of Article 16 applies. 


Article 19 
The United Kingdom Government approve this Article. 
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Article 20 


The United Kingdom Government approve this Article, but suggest that 
paragraph 1 of the comment upon it in the 1954 Report should be rein- 
stated. 


Article 21 


The United Kingdom Government approve this Article and welcome the 
greater emphasis now given to the needs of navigation in paragraph 3 and 
and in the comment. 


Article 22 


In their comments on the corresponding Article in the draft Articles on 
the Regime of the Territorial Sea produced by the International Law 
Commission at its Sixth Session, the United Kingdom Government drew 
attention to the possibility of some incompatibility between the Article 
in that draft, and the 1952 Brussels Convention on the Arrest of Sea- 
going Ships. The United Kingdom Government consider, however, that 
to extract short sections of that Convention in an attempt to summarize 
it in the draft Articles is likely to lead to even greater difficulties, because 
of the danger of inconsistency between the terms of the summary included 
in the draft Articles and the Convention itself, and the impossibility of 
covering the whole Convention in the draft Articles. The United Kingdom 
Government therefore suggest that paragraphs 2 and 3 of Article 22 would 
be better omitted from the draft Articles. If desired, reference could be 
made in the commentary to the fact that under the Convention civil arrest, 
even in port, is only possible in certain cases. 


Article 23 


The United Kingdom Government wish to reaffirm their view that the 
question of the vessels to which state immunity should apply requires very 
eareful study. Pending definition of the position of such vessels, therefore, 
the United Kingdom Government consider themselves still obliged to re- 
serve their position upon this Article. They reaffirm, however, that they 
have, in principle, no objection to government ships employed on com- 
mercial service being covered by the provisions of Articles 16, 19, 20, 21 
and 22. 


Article 24 


The United Kingdom Government will await the Commission’s draft 
text of this Article. 


Article 25 


If the Commission consider this convenient the United Kingdom Gov- 
ernment are prepared in the last resort to agree to a separate Article 
covering the passage of warships. Moreover, they do not dispute the 
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right of the coastal State, in accordance with Article 18, to regulate the 
passage of warships through the territorial sea. They cannot, however, 
accept the provisions of paragraph 1 of this Article, which they regard 


as unnecessary and unjustifiable. 
In their view the following main considerations should govern the treat- 
ment of warships by the Commission: 


1. The law relating to the right of passage is based on the assumption 
that such passage, whether of warships or merchant ships, is innocent: 
if it is not, there is no right. 

2. The general rights of the coastal State are embodied in Articles 
18 and 19: these apply equally to warships and merchant vessels and 
all the safeguards necessary to protect the coastal State. 

3. The present practice of States, recognized in 1930 by the Conference 
for the Codification of International Law, does not require that the 
passage of warships should be subject to previous authorization or 
notification. 

4. The present tendency of some countries to claim large extension 
of the territorial sea emphasizes the desirability of the Commission 
confining its recommendation on this matter to the strict limits of the 
law as it stands. 


In accordance with the above consideration, the United Kingdom Gov- 
ernment propose the following redraft for paragraph 1 of this Article: 


**1. Subject to the provisions of the present rules, the coastal state 
may not normally forbid the innocent passage of warships through the 
territorial sea nor require a previous authorization or notification.’’ 


Article 26 


Subject to the considerations set out in the comments on Article 25, the 
United Kingdom Government accept this Article, although they think its 
practical value is small. 


CONTINENTAL SHELF AND CONTIGUOUS ZONE 


(Articles contained in the Report of the International Law Commission 
on its Fifth Session) * 


THE CONTINENTAL SHELF 


Article 1 


As they stated in their comments upon the International Law Com- 
mission’s earlier Report (transmitted to the United Nations on 2 June 
1952), the United Kingdom Government are prepared to accept the 200 
metre line as a criterion for the outward edge of the continental shelf, but 
they still consider that the 100 fathom line would be preferable on practi- 
eal grounds, since this line and not the 200 metre line is the one already 
marked on most of the ocean charts of those countries that produce charts 
covering the whole world. 

The United Kingdom Government consider that the special nature of the 


* For the text of the Articles referred to, see 48 A.J.I.L. Supp. 27 ff. (1954).—Eb. 
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exceptions mentioned in paragraph 66 of the Report would be appropri- 
ately emphasized by the insertion of the word ‘‘immediately’’ before the 
word ‘‘contiguous’’ in line 3 of the Article. 


Article 2 


In connexion with this Article the United Kingdom Government wish 
to reaffirm the view they expressed in their 1952 comments, i.e. that the 
rights of the coastal State over the continental shelf must be of the same 
general nature as those over its land territory, subject of course to the 
provisions of the succeeding Articles. 

They wish to point out, however, that certain scientific societies are 
concerned lest the terms of these Articles should enable the coastal State 
to place unnecessary restrictions upon bona fide scientific research upon the 
shelf itself. They therefore suggest that the Commission consider in- 
serting some provision safeguarding the general right to undertake such 
exploration and research. 


Articles 3 and 4 


The United Kingdom Government approve these Articles and cannot 
accept any convention on the continental shelf which does not contain 
such Articles. They suggest that it might be advisable for the Commission 
at its 1956 session to consider whether it would not be desirable to state 
even more explicitly that a claim to the continental shelf can only extend 
to the sea-bed and sub-soil of the shelf itself, and not to the waters above 


it, except within the territorial sea; and that a claim to the continental 
shelf cannot confer either jurisdiction over, or any exclusive rights in, the 
super-adjacent waters outside the territorial sea, which are and remain 
the high seas. 


Article 5 


The United Kingdom Government approve this Article but suggest 
that it should mention pipe lines as well as submarine cables. This would 
be in keeping with Article 34 of the Régime of the High Seas contained in 
the 1955 Report; the Commission might in fact consider inserting a cross 
reference to that Article. 

The United Kingdom Government suggest that a further item i.e. ‘‘or 
exploration in the waters above the Shelf’’ should be added to the end of 


this Article. 


Article 6, paragraph 2 


The United Kingdom Government would prefer the establishment of a 
definite distance for the safety zone envisaged rather than the vague term 
“a reasonable distance.’’ While they agree that, in view of the likely 
conflict of interests, these Articles must maintain a certain flexibility, they 
consider that the question of a safety zone is not one upon which there 
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should be a difference of opinion. Since the margin of safety for shipping 
must at all times be generally the same, regardless of whether the installa- 
tion concerned is on an open stretch of sea or in a narrow strait, they 
propose tentatively that the words ‘‘at a reasonable distance’’ should be 
followed by the words ‘‘not exceeding 400 metres.’’ 

The United Kingdom Government propose the insertion of a new para- 
graph 5 to this Article (the present paragraph 5 becoming paragraph 6), 
to read as follows: ‘‘If such installations are abandoned or disused, they 
are to be removed entirely.’’ 

They also suggest that, in the present paragraph 5, the references to 
**sea lanes’’ may prove too restrictive, and propose the insertion of the 
words ‘‘or where interference may be caused in’’ before those words. 


Article 7 


The United Kingdom Government have the following comments on the 
provisions of paragraph 1 of this draft Article: 


1. The adoption of a boundary along the median line would appear 
to depend on the absence of agreement on some other solution. In 
practice, however, the solution of a median line would itself usually 
depend on an agreed method of application (e.g. it might be necessary 
to agree on how the boundary should take account of islands) ; and, in 
the circumstances, such agreement might be difficult to obtain. It 
would, in any event, be useful to include a provision in this Article 
similar to that in paragraph 2 of Article 14 of the draft Articles on 
the Régime of the Territorial Sea. 

2. The application of an exact median line, which is a matter of con- 
siderable technical complexity, would in many instances be open to 
the objections that the geographical configuration of the coast made 
it inequitable, and that the base lines (i.e., the low-water mark of the 
coast) were liable to physical change in the course of time. 

3. In the experience of the United Kingdom Government, the most 
satisfactory course will usually be to apply the principle of the median 
line: that is an approximate or simplified median line based as closely 
as circumstances allow on an exact median line and drawn on a specific 
chart of a specific date. 


For these reasons the United Kingdom Government propose that the 


- 


Commission should amend Article 7 in the terms of the revised provision 
suggested below. The revised paragraph 1 would accord with the approach 
to the analogous problem dealt with in paragraph 2 of the Article. 


Article 7 


‘*1. Where the same continental shelf is contiguous to the territories 
of two or more States whose coasts are opposite to each other, the 
boundary of the continental shelf appertaining to such States is 
usually determined, unless another boundary line is justified by 
special circumstances, by the application of the principle of the 
median line every point of which is equidistant from the nearest 
points on the base line from which the width of the territorial sea 


of each country is measured. 
(unchanged) 
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3. Lines shall be marked on the largest scale charts available which 
are officially recognised.’’ 


THE CONTIGUOUS ZONE 


The United Kingdom Government note that paragraph 111 of the Com- 
mission’s Report states that the term ‘‘immigration’’ is taken in the article 
upon the contiguous zone to include ‘‘emigration.’’ In view of the powers 
which this provision would therefore give to a coastal State, e.g. to prevent 
political refugees from leaving a country, the United Kingdom Government 
consider that the term ‘‘immigration’’ should be deleted. 

They cannot accept the use of the word ‘‘punish’’ in line 3 of the article 
since, as they have pointed out in their comments upon Article 22 of the 
Régime of the High Seas, they cannot accept that the coastal State is 
entitled to exercise anything more than purely preventive control in its 
contiguous zone. 

Following from this, they would also like to see a second paragraph added 
to this Article in the following terms: ‘‘The above-mentioned faculty shall 
not affect the status of the waters in which it is exercised outside the 
territorial sea, nor shall it entitle the coastal state to claim any general 
jurisdiction over, or exclusive rights in, such waters, which are and re- 
main high seas.’’ 

They consider also that a further amendment is desirable to ensure 
that only reasonable demands are made upon vessels as a result of this 
article. 

Finally, they wish to call attention to the comments they submitted upon 
Article 16 of the Régime of the Territorial Sea in the 1954 Report, and to 
the conditions upon which they are prepared to accept the contiguous zone, 
set out in their comments of 2 June 1952, and restated in their comments of 
1 February 1955. They consider that these comments remain applicable. 


16. UNITED KINGDOM OF GREAT BRITAIN AND 
NORTHERN IRELAND (continued)* 


TRANSMITTED BY A NOTE VERBALE FROM THE UNITED KINGDOM DELEGATION 
TO THE UNITED NATIONS DATED 19 AprRIL 1956 
COMMENTS OF THE GOVERNMENT OF 
THE UNITED KINGDOM OF GREAT BRITAIN AND NORTHERN IRELAND 
ON THE ARTICLES ON THE CONSERVATION OF THE LIVING RESOURCES OF 


THE SEA CONTAINED IN CHAPTER II OF THE REPORT OF THE 
SEVENTH SESSION OF THE INTERNATIONAL LAW COMMISSION 


1. Her Majesty’s Government have stated in their comments touching the 
Articles upon the Régime of the Territorial Sea that they welcome in 
principle the set of Articles upon the conservation of the Living Resources 
of the Sea and consider that they should provide a basis for future agree- 
ments in that sphere and allay the often legitimate fears of States for the 
conservation of fishery resources in coastal waters outside the three-mile 
limit. 


* A/CN.4/99/Add. 5. 
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2. The conservation of living resources is a concept which almost by 
definition requires the scientific and especially the biological approach. 
The scientific requirements were clarified and formulated at the Inter- 
national Technical Conference on the Conservation of the Living Resources 
of the Sea and a wide area of agreement was reached among the 45 States 
represented there. The Commission have been able to take fully into ac- 
count the Report of that Conference and Her Majesty’s Government con- 
sider that in consequence the present Articles are a very decided improve- 
ment over those which the Commission adopted at their Fifth Session in 
1953. There is one especial aspect in which Her Majesty’s Government 
nevertheless consider that the present Articles do not sufficiently embody 
the content of the Report of the International Technical Conference. That 
Report contained in Chapter II a statement of the objectives of fisheries 
conservation, the scientific content of which was unanimously agreed at the 
Conference. Scientific conservation is the theme of the Articles, which are 
essentially concerned with the application of measures of conservation and 
appropriate modes of procedure. Yet the Articles contain no definition 
of the term. This would seem to be an avoidable imprecision and Her 
Majesty’s Government would propose the addition of a second paragraph 
to the first of the Articles, namely, Article 24 in the following terms: 


‘**For the purposes of this and succeeding Articles the conservation of 
the living resources of the sea is to be understood as the conduct of 
fishing activities so as, immediately, to increase or at least to maintain 
the average sustainable yield of products in desirable form and, ulti- 
mately, to obtain the optimum sustainable yield so as to secure a 
maximum supply of food and other marine products.’’ 


3. Within the framework of such a definition Her Majesty’s Govern- 
ment would agree without reserve with these basic propositions of Articles 
25 to 28 inclusive : 


(i) that fishing activities within any area of the high seas should be 
regulated at need for conservation purposes ; 

(ii) that all States fishing any area of the high seas should undertake 
to seek to reach agreement upon the conservation measures that may 
be required ; 

(iii) that a State newly entering or seeking to enter a high seas fishery 
should be initially bound by any measures of conservation already in 
force ; 

(iv) that a State which is a coastal State in relation to any high seas 
fishery should be enabled to participate, whether or not it is currently 
engaged in that fishery, on an equal basis with other States in any plan 
of research or system of regulation of the fishery for conservation 
purposes. 


Her Majesty’s Government furthermore accept in principle, subject to 
the comments which follow, that where States have failed to reach agree- 
ment on any matter arising from the propositions stated in (i) to (iv) 
above, they should be required to resort to arbitration of an appropriate 
character. 

4. As regards Article 28, however, Her Majesty’s Government would 
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observe that the expression ‘‘a special interest’’ requires definition or 
clarification if it is to be employed and that the phrase ‘‘contiguous to its 
coasts’’ is too restrictive since it implies that the whole of any stock of fish 
in which the coastal State may have an interest will be found at all times 
very close to the coast of that State. This does not properly allow for the 
widely varying characteristics of the movements of different species of fish. 
A better formulation of the first paragraph of this Article might be: 


‘fA coastal State whose nationals are not actively engaged in a high 
seas fishery but which is able to demonstrate a latent or potential 
interest in the maintenance of the productivity of that fishery is en- 
titled to take part on an equal footing in any plan of research or 
system of regulation in regard to that fishery.’’ 


Her Majesty’s Government would suggest the amendment of Article 30 
in the same sense. In suggesting that a coastal State should actually 
demonstrate its interest Her Majesty’s Government have in mind evidence 
of economic interest rather than detailed scientific arguments. 

5. Articles 26 to 28 contain the further proposition that resort to arbitral 
decision should be obligatory upon States if in a particular situation they 
should be unable to agree together within a reasonable period of time 
whether measures of conservation are required or what measures should be 
applied or whether a particular coastal State may claim the rights allowed 
under Article 28. Her Majesty’s Government find this proposition fully 
acceptable in each of its several parts and are equally ready to accept the 
principle of Article 33, namely, that an arbitral decision shall be binding 
upon the States concerned. 

6. As regards Article 31 which deals with the appointment, composition 
and procedure of the proposed arbitral commission, Her Majesty’s Govern- 
ment attach the greatest importance, as the Commission itself clearly does, 
to speed of decision. Unsettled controversy over the conservation of fish 
stocks may if at all prolonged easily bring about harm and loss to the 
fishermen as well as to the fish stocks. Her Majesty’s Government are 
therefore glad to note the proposals for short time-limits in respect of action 
upon a request for arbitration, the constitution of a commission to consider 
the request, and the rendering of the arbitral decision. 

7. They note with the more concern the suggested provision for the com- 
mission to extend the period within which its decision is to be given. There 
is certainly a difficulty here. A commission consisting predominantly, as 
Her Majesty’s Government agree that it should, of qualified experts in con- 
servation may not only be strongly tempted in any event to subordinate and 
sacrifice quickness of decision to exhaustiveness of evidence: such a body 
may actually find that a conclusive decision covering all the grounds of 
argument between the parties cannot be given without further and pro- 
longed scientific research. The period of three months which the Com- 
mission envisage might easily become three years unless the arbitral com- 
mission is required to give the best decision it can, even though it must be 
of an interim nature, within a fixed limit of time. These considerations 
would be of even more crucial importance in the event of the coastal State 
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being given a right to take unilateral measures of conservation as proposed 
in Article 29 which could only be upset by subsequent arbitration, and 
the commission deciding not to suspend the measures of the coastal State 
pending its arbitral award as it would be empowered to do under Para- 
graph 2 of Article 32. 

8. These remaining and related Articles 29 and 32 need to be examined 
together as regards both principle and application. They are, of course, 
designed to meet what are conceived to be the particular needs and fears 
of the coastal State in regard to the safeguarding of the stocks of fish 
and other living marine resources. Her Majesty’s Government recognize 
the existence of both the needs and the fears which may be legitimate 
whether or not the coastal State has yet begun to share in the harvesting 
of those resources. Their recognition is the keener because Her Majesty’s 
Government are themselves responsible for the interests of many such 
territories in various parts of the world who are now engaged in expanding 
their fishing industries in order to augment their food supplies. At the 
same time, Her Majesty’s Government consider that Articles 29 and 32 
require further study by the Commission from various technical fishery as- 
pects before it can be judged whether, and if so in what circumstances, an 
acceptable formulation can be devised for the fundamentally new principle 
that Article 29 advances, which is that individual States may apply meas- 
ures, and on the high seas, that are operative against other interested States 
without their agreement and in advance of arbitration on the merits of 
the measures in question. This principle would be an innovation of 
potentially radical effect upon the fishing economies of the States that 
were not parties to the measures, and their rights and interests are no less to 
be considered, always within the limits of what the conservation of the 
living resources of the sea demands, than those of the State which would be 
unilaterally acting in pursuance of its interests. 

9. Her Majesty’s Government have noted the Commission’s special re- 
quest that Governments should include in their comments information on 
all points of a technical nature which might be of use in the final drafting 
of this set of Articles. The technical fisheries aspects are of much sig- 
nificance in relation to Article 29, which appears to be universalizing two 
sets of assumptions that may only be valid in some situations. The first 
of these is what might be termed the assumption of localized stocks of 
marine resources. The second might be called the assumption of the 
oceanic frontier. 

10. As to the first, fish and other marine resources often have migratory 
movements extending over great distances. A stock may be local to a 
particular State at one period of the year and local to another State or 
entirely oceanic at other periods. ‘‘The area where this interest exists,’’ 
within which Article 29 envisages the coastal State having a unilateral 
power of conservation, might be extensible far beyond local waters into 
those which are local to other States or are oceanic. To confine the action 
of a coastal State to ‘‘contiguous’’ waters may make that action quite 
ineffective ; to permit its extension further may be demonstrably unwarrant- 
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able. There will be a wide range of situations, depending upon the species 
or the stock of fish or other marine resource in question. Where is the 
line to be drawn beyond which unilateral conservation is impermissible ; 
and if it cannot be clearly drawn to cover all situations and a coastal State 
Over-passes it in the subsequent estimation of the arbitral commission, 
what remedy have the States whose interests have been improperly 
damaged ? 

11. As to the second, a distinction between a coastal State and other 
States, where the technical problem just discussed does not arise, will 
present no difficulty where, for instance, the coastal State directly fronts a 
wide expanse of ocean. But that is not the general, and may not even be 
the most usual, situation. Very many countries are grouped or clustered 
around the margins of seas, sometimes relatively small in area, across which 
they face each other. In Europe, the North Sea, the Baltic Sea and the 
Mediterranean Sea are examples. There are somewhat similar situations 
in parts of Asia and North East Africa, and a comparable one in the 
Caribbean. This geographical factor has to be considered, moreover, along 
with the migratory characteristics of fish and other marine resources re- 
ferred to in the preceding paragraph. The inescapable conclusion is that 
in many parts of the world there may well be several countries in a given 
area which could properly regard themselves as coastal States within the 
compass of Article 29 as at present drafted and could take conflicting uni- 
lateral action which might well bring about a state of chaos in the fisheries. 

12. The Commission should have it in mind also that there are interna- 
tional conservation bodies in existence for certain areas, or for certain kinds 
of marine resources, which apply specific measures for the conservation of 
stocks and of which coastal States concerned are free to become members 
and commonly are members. There will be occasions when such a body 
is not empowered to apply a particular kind of measure which a member 
State may think necessary. That State would appear to have its remedy 
under Article 26: it can negotiate for the extension of the powers of the 
international conservation body, and failing success can take the matter in 
dispute to arbitration under Article 26. The present draft of Article 29 
would appear, however, to allow a State, able to demonstrate that it was a 
coastal State in this context, which was in a minority within an interna- 
tional conservation body over the scientific necessity of a particular meas- 
ure, or which did not wish to go so far in regulating catches for conserva- 
tion purposes as other member States, to leave that body and take action 
of its own in the belief that it might hope to establish a sufficient case 
before the arbitral commission, which would thereby be made a court of 
appeal against the measures applied by the international conservation body. 
That would not seem to Her Majesty’s Government to be a situation which 
the Commission really intends or one in which the arbitral commission 
should be placed. 

13. There are three comments that Her Majesty’s Government wish to 
make on the requirements set out in paragraph 2 of Article 29 which it is 
proposed the unilateral measures of the coastal State should have to satisfy 
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for them to be valid against the nationals of other States. Firstly, the re- 
quirement at (a) of that paragraph might bring about great confusion and 
controversy if the term ‘‘conservation’’ were not given exact definition in 
scientific terms; and Her Majesty’s Government have already suggested in 
this commentary how they consider that definition should be framed. Sec- 
ondly, the word ‘‘appropriate’’ at (b) would not seem apt in expression 
or clear in intention. ‘‘Acceptable’’ would be a more fitting word: the 
State taking unilateral action should at the least be required to show that 
there is a wide measure, though not necessarily perhaps a universal meas- 
ure, of scientific acceptance of the findings on which its action is based. 
Thirdly, the requirement at (c) should take account of the capacity to 
give the appearance of non-discrimination against foreign fishermen when 
the measures in question may in fact have a wholly opposite effect. This 
ean be achieved, for example, by prohibiting particular forms of fishing, 
or the use of particular gears, ostensibly on conservation grounds, which the 
fishermen of the country initiating the measures do not employ but which 
those of other States concerned are alone equipped to practise. There 
should be non-discrimination in fact as well as in form if unilateral action 
is to be sanctioned. 

14. The final comment that Her Majesty’s Government desire to make 
at this stage concerns the proposal in Article 29 that the unilateral meas- 
ures should be valid as to other States, in advance of reference to arbitra- 
tion, if the stated requirements are fulfilled and should remain obligatory 
pending the arbitral decision. If this is to be an effective provision the 
implication is that not only shall other States concerned undertake to see 
that their nationals observe the measures in question but also that the 
enforcement of those measures shall be policed, and on the high seas where 
they are to be observed. By whom are the measures to be policed? Are 
the ‘‘other States’’ expected or are they to be required to enforce the 
unilateral measures of the initiating State, from which they may dissent 
and about which they may be intending to go to arbitration, against their 
own nationals? Is that practical politics? Or is it intended that the 
State introducing the unilateral measures should be entitled to enforce them 
against vessels of other flags on the high seas; that fishery protection vessels 
of that State should, for example, be authorized to inspect the nets of 
foreign fishing vessels in order to enforce a unilateral measure affecting 
mesh sizes or turn foreign vessels away from the fishing grounds in order 
to enforce a unilateral measure regulating the amount of fishing effort? 
The collective or the international enforcement of agreed fishery conserva- 
tion measures has so far proved a plant of slow growth and the omens for 
the unilateral enforcement of controversial measures would therefore not 
appear promising. 

15. While Her Majesty’s Government feel that these considerations of a 
technical and practical nature to which they have drawn attention require 
that material amendment should be made to the Draft Articles on the 
Conservation of the Living Resources of the Sea, they wish in conclusion to 
reaffirm their belief that a set of Articles on this subject is imperatively 
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needed in the interests of the conservation of marine resources and would 
prove an invaluable addition to the corpus of international law, and to state 
again that the basic principles of the Articles have their support. 


17. UNITED STATES OF AMERICA * 


TRANSMITTED BY A NOTE VERBALE FROM THE UNITED STATES MISSION TO 
THE UNITED NATIONS DATED 12 Marcu 1956 
[Original: English] 

I have the honour to refer to note No. LEG 292/9/01, dated 24 August 
1955, from the Legal Counsel, concerning the report of the International 
Law Commision covering the work of its seventh session, 2 May to 8 July 
1955. 

Capter (sc. Chapter) II of the report contains provisional articles con- 
cerning the regime of the high seas, and Chapter III contains draft articles 
on the regime of the territorial sea. The Commission has invited com- 
ments on these drafts. 


1. PROVISIONAL ARTICLES CONCERNING THE REGIME OF THE HIGH SEAS 
Article 1 defines the high seas and article 2 affirms the principle of free- 
dom of the high seas. There follows thereafter three chapters: Chapter I 
—Navigation; Chapter II—F ishing; and Chapter I1]—Submarine Cables 
and Pipelines. 


Articles 1 and 2 


The Government of the United States is in agreement with the definition 
of high seas in article 1 and with formulation of the principle of freedom of 
the seas in article 2. 


CHAPTER I. NAVIGATION 


The Government of the United States believes that the articles in this 
chapter constitute as a whole a sound exposition of the principles appli- 
cable to problems of navigation. 


CHAPTER II. FISHING 


So far as concerns the articles in this chapter, the Government of the 
United States submits the following comments: 


Article 26 


The first paragraph of this article would enable a State operating only 
occasionally in a fishery to insist that a State with a substantial operation 
in the same fishery enter into negotiations with it for a conservation pro- 
gramme; failing such negotiations an arbitral procedure would be invoked. 
In order to remove the possibility of abuse, the United States suggests the 
insertion of the word ‘‘substantial’’ before ‘‘fishing’’ in paragraph 1. 


* A/CN.4/99/Add. 1, p. 75. 
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Also under this paragraph, a State could request another State to enter 
into negotiations even though their nationals were not engaged in fishing 
the same stock of fish. In the view of the United States, the right of a 
State to request such negotiations, and consequently to initiate the arbitral 
procedure contemplated in the next paragraph, should be limited to in- 
stances where their nationals are engaged in fishing the same stock of fish. 
It is suggested, therefore, that the words ‘‘fishing in any area of the high 
seas’’ be replaced by the words ‘‘substantial fishing of the same stock or 
stocks of fish in any area or areas of the high seas,’’ and that the words 
‘*eonservation of the living resources of the high seas’’ be replaced by the 
words ‘‘conservation of such stock or stocks of fish.’’ 

Under paragraph 2 the scope of the authority of the arbitral body in 
making determinations under article 26 is not clear. For example, the 
role of the arbitral body with regard to conservation proposals that may 
have been made by one or more of the disagreeing States is not indicated. 
Nor is it indicated whether the arbitral body would be authorized to origi- 
nate proposals for conservation measures. The United States is of the 
opinion that, so far as proposals are concerned, the authority of the arbitral 
body should be limited to consideration of conservation proposals of the 
parties to the dispute ; and that the arbitral body should not be empowered 
to initiate conservation proposals or to enlarge upon any that originate 
with the parties. 

Moreover, it would seem advisable and appropriate to specify criteria for 
the guidance of the arbitral body in making determinations under this 
article. 

In the view of the United States, the arbitral procedure contemplated by 
the second paragraph of article 26 should be based on criteria specifically 
set forth in this article. These criteria should be: 


**Tf these States do not, within a reasonable period of time, reach 
agreement upon the need for conservation or as to the appropriateness 
of conservation measures proposed by any of them, any of the parties 
may initiate the procedure contemplated in article 31, in which case 
the arbitral commission shall make one or more of the following de- 
terminations, depending upon the nature of the disagreement : 

‘*(a) whether conservation measures are necessary to make possible 
the maximum sustainable productivity of the concerned stock 
or stocks of fish; 

‘*(b) whether the specific measure or measures proposed are appro- 
priate for this purpose, and if so which are the more appropri- 
ate, taking into account particularly: 

‘*(1) the expected benefits in terms of maintained or in- 

ereased productivity of the stock or stocks of fish; 
‘*(2) the cost of their application and enforcement; and 
‘*(3) their relative effectiveness and practicability. 

‘*(e) whether the specific measure or measures discriminate against 
the fishermen or any participating State as such. 

‘*Measures considered by the arbitral commission under paragraph 2 

(b) of this article shall not be sanctioned by the arbitral commission 
if they discriminate against the fishermen of any participating State as 


such.”’ 
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Article 27 


The comment of the United States on paragraph 1 of article 26, in so far 
as it relates to identifying the fishing with stocks of fish as against areas, 
applies also to paragraph 1 of article 27. 

Likewise, the comment on paragraph 2 of article 26 that the scope of the 
authority of the arbitral body should be limited and that specific criteria 
should be set forth, applies to paragraph 2 of article 27. The criteria 
suggested for article 26 should be incorporated in article 27. 

Furthermore, the United States believes that the operation of article 27 
should be subject to an important qualification, the principle of abstention. 
This principle is described in detail hereinafter. 


Article 28 


The United States understands the special interests of the non-fishing 
contiguous coastal State to be of two principal types. 

First, the coastal State is interested in seeing that the living resources 
in high seas near to its coast are maintained in a productive condition, 
since its nationals might at some future time desire to participate in these 
resources. Such an interest would be protected by assurance that an ade- 
quate conservation programme is being carried forward. 

Second, the coastal State has an interest in conservation measures applied 
to high seas contiguous to its territorial waters in so far as these specific 
measures affect, directly or indirectly, resources lying inside territorial 
waters. Furthermore, in most instances, a fishery resource occurring in 
contiguous high seas will extend into the territorial waters. For these 
reasons the nonparticipating coastal State may have an interest in the 
specific conservation programme referred to above. The interests described 
in this paragraph can be safeguarded by giving the coastal State, upon 
satisfactory showing of a special interest, a right to participate fully in the 
conservation programme. 


Article 30 


The United States understands that this article is intended to safeguard 
the interests of the nonfishing States whose nationals may depend on the 
products of the fishery or who might some day desire to participate in 
fishing the resource. Specifically, the interest is in the continued produc- 
tivity of the resource and should be exercisable through assurance that such 
States have an opportunity to challenge the fishing States as to the adequacy 
of the over-all conservation programme for the resource, as distinguished 
from a voice in the specific conservation measures. In this connexion, 
specific criteria should be established for the guidance of the arbitral body, 
as well as language which would clearly except from challenge the pro- 
grammes of States within their own boundaries, for example, the erection 
of dams which might affect the runs of anadromous fish. 

The United States suggests that the words ‘‘If no agreement is reached 
within a reasonable period, such State’’ in the second paragraph of article 
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30 be replaced by the words ‘‘If satisfactory action is not taken upon such 
request within a reasonable period, such requesting State. ...’’ The 
United States also suggests that the following criteria be incorporated in 
this article: 

‘*The arbitral commission shall, in procedures initiated under this 
article, reach its decision and make its recommendations on the basis 
of the following criteria: 

“*(a) whether scientific evidence shows that there is a need for 
measures of conservation to make possible the maximum sus- 
tainable productivity of the concerned stock or stocks of fish; 
and 

‘*(b) whether the conservation programme of the States fishing the 
resource is adequate for conservation requirements. 

‘‘Nothing in this article shall be construed as a limitation upon 
the action a State may take within its own boundaries.”’ 


Article 31 


With respect to the appointment of an arbitral commission when the 
parties have not agreed upon a method of settlement, the United States 


would suggest the following modifications: 

The Commission should be composed, in any combination, of seven mem- 
bers well qualified in the legal, administrative or scientific fields of fisheries, 
depending upon the nature of the dispute. 

Three of these members should be from countries neutral to the dispute 
and might be appointed, at the request of any State party to the dispute, 
either by the Secretary-General of the United Nations or as follows: one, 
who shall act as chairman, by the Secretary-General of the United Nations; 
one by the President of the International Court of Justice ; and one by the 
Director-General of the Food and: Agriculture Organization. 

If the dispute involves only two States, each should appoint two members 
of the arbitral commission. If there is more than one State on either side 
of the dispute, each side, irrespective of the number of States on that side, 
should appoint a total of two members of the arbitral commission. If 
either side fails to appoint its members within three months of the date of 
the original request for settlement, these appointments should be made by 
the Secretary-General of the United Nations. 

Under this proposal, a situation could conceivably arise, for example, 
under article 26, where the dispute would involve a divergence of views of 
three or more States, thereby creating an issue not clearly divisible into 
two sides. The opportunity to initiate an arbitral procedure should not be 
defeated by this fact. In the view of the United States, it is essential that 
any State should be enabled to challenge, bilaterally, in turn if necessary, 
any of the other States in disagreement. 


Article 33 


The determinations of the arbitral commission should be by a simple 
majority of four votes and should be based on written or oral evidence 
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submitted to it by the parties to the dispute or obtained by it from other 
qualified sources. 


Additional Comments 


The United States desires to call to the attention of the International 
Law Commission the absence from the draft articles of two propositions 
which the United States feels are essential to their completeness. The first 
of these concerns a definition of the term ‘‘conservation’’ as applied to the 
living resources of the sea. Since the principal purpose of these articles 
is to codify a set of rules to guide States in their relations with one another 
in regard to the conservation of such resources and it is proposed that 
States accept certain responsibilities and commitments in order to assure 
adequate conservation regimes, it would be essential to define specifically 
the key term ‘‘conservation’’ in the context of the articles. The Interna- 
tional Technical Conference on the Conservation of the Living Resources 
of the Sea considered this matter and concluded that the ‘‘principal ob- 
jective of conservation of the living resources of the seas is to obtain the 
optimum sustainable yield so as to secure a maximum supply of food and 
other marine products’’ and that ‘ 


‘when formulating conservation pro- 
grammes, account should be taken of the special interests of the coastal 
State in maintaining the productivity of the resources of the high seas near 
to its coast.’’ It will be noted that the ‘‘special interest’’ aspect of this 
conclusion has been worked into and given expression by the proposed 
articles themselves, thus obviating any necessity for defining or clarifying 


that particular term. The following draft article would cover the balance 
of the definition of conservation for the purpose of the International Law 
Commission articles on high seas fisheries. 


‘*For the purpose of these articles, conservation of the living re- 
sources of the sea is defined as making possible the optimum sustain- 
able yield from those resources so as to secure a maximum supply of 
food and other marine products.’’ 

The second proposition relates to situations where States have, through 
the expenditure of time, effort and money on research and management, and 
through restraints on their fishermen, increased and maintained the pro- 
ductivity of stocks of fish, which without such action would not exist or 
would exist at far below their most productive level. Under such condi- 
tions and when the stocks are being fully utilized, that is, under such ex- 
ploitation that an increase in the amount of fishing would not be expected 
to result in any substantial increase in the sustainable yield, then States 
not participating, or which have not in recent years participated in ex- 
ploitation of such stocks of fish, excepting the coastal State adjacent to the 
waters in which the stocks occur, should be required to abstain from 
participation. 

This proposed rule takes into account the fact that under the stated 
conditions the continuing and increasing productivity of the stocks of fish 
is the result of and dependent on past and current action of the partici- 
pating States and that the participation of additional States would result 
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in no increase in the amount of useful products. Rather than increasing 
production the advent of additional States is almost sure to stimulate the 
abandonment of such conservation activities through removing the incentive 
for maintaining expensive and restrictive conservation programmes. In 
fact, such advent very probably would encourage the idea that if the 
resource declined to a less productive level, it would offer less inducement 
to distant States. In recognition of a ‘‘special interest’’ on the part of a 
coastal State, the adjacent coastal State could be expected from the opera- 
tion of the rule. Strict and precise criteria should be laid down in the 
qualifications of a fishery for the rule, and questions arising as to qualifica- 
tions made arbitrative. These criteria should include (a) whether the 
stock is subject to reasonably adequate scientific investigation with the 
object of establishing and taking the measures required to make possible 
the maximum sustainable yield; (b) whether the stock is under reasonable 
regulation and control for the purpose of making possible the maximum 
sustainable yield, and whether such yield is dependent upon the pro- 
gramme of regulation and control; and (c) whether the stock is under 
such exploitation that an increase in the amount of fishing will not 
reasonably be expected to result in any substantial increase in the sus- 


tainable yield. 


SUBMARINE CABLES AND PIPELINES 


CHAPTER III. 


The articles in this chapter appear to state principles which are, gen- 
erally speaking, already applied by the United States. The Government 
of the United States, however, would question whether it is necessary to 
include in the draft the specific requirement in article 37 that every State 
shall regulate trawling. In the view of the United States, it would be 
preferable that this article, instead of being a mandate, be a recommenda- 
tion, and that the recommendations be couched in general terms and not 
single out trawling gear. 


2. ARTICLES ON THE REGIME OF THE TERRITORIAL SEA 


This draft is organized in three parts: Chapter I—General; Chapter 
II—Limits of the Territorial Sea; and Chapter III—Right of Innocent 


Passage. 


CHAPTER I. GENERAL 


The Government of the United States has no particular comments to 
make with respect to the articles in this chapter. 


CHAPTER II. LIMITS OF THE TERRITORIAL SEA 


The Government of the United States has the following comments to 
make with respect to articles 3, 5 and 7: 


Article 3 


This article concerns the breadth of the territorial sea. The Government 
of the United States agrees with paragraph 1 of this article as a statement 


t 
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of fact. However, the Government of the United States does not agree 
with it as a proposition of law, except in so far as it recognizes that the 
traditional limitation of territorial waters is three miles. For the reasons 
indicated in its previous comments, the Government of the United States 
considers that there is no valid legal basis for claims to territorial waters 
in excess of three miles. Since it considers that claims in excess of three 
miles are not justified under international law a fortiori it agrees with the 
statement of law in the second paragraph that international law does 
not justify an extension of the territorial sea beyond 12 miles. Con- 
sistently with these views the United States is also in agreement with the 
statement of law in the third paragraph that international law does not 
require States to recognize a breadth of territorial waters beyond three 
miles, i.e., that it does not require recognition of claims based on uni- 
lateral determination and lacking common acceptance. The United States 
practice has been uniformly consistent with this position as witness its 
formal protests against claims of foreign Governments to territorial waters 
in excess of three miles, except where such claims could be justified on an 
historical basis. 


Article 5 


This article deals with straight base lines. The Government of the 
United States was in agreement with the draft of this article previously 
adopted by the Commission. In the view of the Government of the 


United States the article as now drafted is too broad and lacks the safe- 
guards which were present in the former draft. The removal of the 10- 
mile limit on the length of the base lines which may be used, and the 
removal of the requirement that the base lines should not be further away 
from the coast than 5 miles, open the way for abuses of a principle which 
should be restricted to extraordinary cases as was made clear by the 
International Court of Justice in the Fisheries Case between the United 
Kingdom and Norway. 

Furthermore, it seemed to be implicit in the previous draft, that, aside 
from historical reasons, the only circumstances which would justify use 
of straight-base lines were a deeply indented coast or islands in its immedi- 
ate vicinity. With reference to the latter the previous comments of the 
United States are apposite. 

Although it appears to have been the intention of the Commission to 
predicate this article on the decision of the International Court of Justice 
in the Fisheries Case, the article as now drafted appears to go beyond 
that decision in that it recognizes as grounds for using straight lines 
either a deeply indented coast or the presence of islands in its immediate 
Vicinity or the existence of peculiar economic interests, whereas the Fish- 
eries Case was not based on any one of these factors but on a combination 
of factors. 

With respect to the sea areas lying within straight-base lines, article 5 
proposes that they must be sufficiently closely linked to the land domain 
to be subject to the regime of internal waters. This amounts to no more 
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than saying that water cannot be treated as inland unless such treatment 
is justified, an impractical and completely circular standard. 

With the provision that base lines shall not be drawn to and from 
drying rocks and drying shoals the United States is in agreement. 


Article 7 


This article is concerned with bays. The Government of the United 
States cannot agree to the proposal in paragraph 3 that the entrance to 
bays not exceeding 25 miles could be closed by a straight line drawn across 
their mouth. The Commission indicated in its comments on this paragraph 
that the 25 miles length was chosen because it was slightly more than twice 
‘‘the permissible maximum width of the territorial sea as laid down in 
paragraph 2 of article 3.’’ Even if it agreed that the permissible width 
of the territorial sea could be 12 miles, which it does not, this Government 
does not see why it necessarily follows that the opening of a bay susceptible 
of closing by a straight line should be 25 miles. 

It would seem to this Government that since there has been no serious 
objection in the past to the 10-mile principle, this limit should be main- 


tained. 


CHAPTER III. RIGHT OF INNOCENT PASSAGE 


The Government of the United States has no specific comments to make 
with respect to the articles in this chapter. 


19. CAMBODIA * 


LETTER DATED 2 ApriL 1956 FROM THE MINISTER OF FOREIGN 
AFFAIRS OF CAMBODIA 


[Original: French | 


Referring to your letter LEG 292/9/01 LEG 292/8/01, dated 3 
January 1956, in which you drew my attention to the report of the Inter- 
national Law Commission covering the work of its seventh session, I have 
the honour to transmit to you the following comments on the drafts. 

I. Cambodia has no legislation of its own on maritime law drafted since 
gaining its independence. 

At present it applies the principles of French law. 

The draft submitted for our consideration is, however, of great value 
and the fullest account will be taken of it when a Maritime Code for 
Cambodia is drafted later, since the principles enunciated in it are in con- 
formity with both universal international law and Cambodian domestic 


law. 

We have no comment to make on the chapter of the draft devoted to the 
regime of the high seas. 

II. With regard to chapter III, concerning the ‘‘territorial sea,’’ 
Cambodia has adopted the rules of French law, under which the territorial 
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sea has a breadth of three miles, with a wider contiguous zone for the 
purposes of police or Customs jurisdiction. The three-mile formula seems 
to be the one most in harmony with the principle of freedom of the seas. 

The Government of Cambodia would accordingly like to see it adopted 
by all States; for it would be contrary to the principle of equality between 
States if all were not subject to the same rules on this point of international 
law. 

Moreover, the three mile limit is no bar to the exercise by the State of 
sovereign rights over the continental shelf (article 2 of the draft contained 
in the report of the International Law Commission covering the work of its 
fifth session, 1 June—14 August 1953). 

III. Cambodia would therefore be happy to support the efforts of the 
General Assembly of the United Nations in that field to achieve uniform 
maritime legislation. 


20. ICELAND * 


NOTE VERBALE DATED 6 ApriL 1956 FROM THE MINISTRY 
FOR FOREIGN AFFAIRS OF ICELAND 


[Original: English | 


The Ministry of Foreign Affairs of Iceland presents its compliments to 
His Excellency, the Secretary-General of the United Nations and has the 
honour to refer to the Legal Department’s Note of 24 August 1955 (LEG 
292/9/01) inviting the comments of the Government of Iceland upon 


document A/CN.4/94, containing the Report of the International Law 
Commission covering the work of its seventh session. The Government of 
Iceland has the honour to submit the following comments. 


I. Preliminary remarks 


The Government of Iceland has studied the Provisional articles concern- 
ing the régime of the high seas and the Draft articles on the régime of the 
territorial sea which were submitted in the Report of the International 
Law Commission. Since the two régimes are closely related the following 
comments will whenever necessary refer to both sets of articles. 

The fundamental provisions will be dealt with first (II), whereupon 
certain other provisions will be commented on (IIT). 


II. Provisions of fundamental importance 


A. Base-lines. In the opinion of the Icelandic Government the Inter- 
national Law Commission has done very valuable work in redrafting 
Articles 4 and 5 of the territorial sea draft. These articles constitute a 
marked improvement over earlier drafts. The Icelandic Government, how- 
ever, finds it necessary to propose that the last sentence of paragraph 1 of 
Article 5 should be deleted. It is there provided that the base-lines should 
not be to and from drying rocks and drying shoals. In the Anglo- 
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Norwegian fisheries case the International Court of Justice confirmed the 
legality of using drying rocks as base-points and in present Icelandic 
legislation such base-points are used in many instances. 

B. Bays. Article 7 of the territorial sea draft also constitutes a marked 
improvement over earlier drafts. Also in this case useful work has been 
performed by the Commission for which it deserves credit. This applies 
particularly to paragraph 5 of Article 7 without which the draft would 
have been unacceptable. It is submitted, however, that paragraph 5 should 
apply to all the preceding paragraphs. 

C. Breadth of the territorial sea. The Commission wishes to have the 
comments of Governments before drafting the final text of Article 3 of the 
territorial sea draft. However, the Commission has in a preliminary man- 
ner drafted certain basic postulates. 

In paragraph 1 of Article 3 the Commission recognises that international 
practice is not uniform as regards the traditional limitation of the terri- 
torial sea to three miles. It does not seem appropriate to refer to the so- 
ealled 3 mile rule ‘‘as the traditional limitation.’’ As the Commission 
itself recognizes, practice is not uniform in this field. It seems that it 
would have been quite sufficient for the Commission to state that fact. 

In paragraph 2 of Article 3 it is stated that the Commission considers 
that international law does not justify an extension of the territorial sea 
beyond 12 miles. The Government of Iceland, as will be further explained 
later, does not share this view. 

In paragraph 3 of Article 3 it is said that the Commission considers that 
international law does not require States to recognise a breadth beyond 3 
miles. 

The views expressed in Article 3 seem to present a very curious mixture 
and really to be irreconcilable. On the one hand the so-called 3 mile limit 
is apparently given basic importance which in the opinion of the Icelandic 
Government is quite unwarranted. On the other hand a wider limit than 
12 miles would apparently be considered illegal even if recognized by 
other states or justified in view of local considerations. The Government 
of Iceland has been unable to find a sound basis in these postulates. 

The traditional regime of the sea is characterized by a sort of compromise 
between the jurisdiction of the coastal State in waters adjacent to its 
coast and the freedom of the seas beyond that area. The former is 
juridically on the same level as the latter. It would be a mistake to con- 
sider it as an exception to a principle. The difficulty has always been and 
still remains to decide where the line of separation should be drawn. 

The practice of States seems to be incompatible with the acceptance of a 
general rule fixing the extent of the territorial sea with precision. A group 
of States would favour a general convention based on the system of the 
three-mile limit. The conclusion of such a convention would imply that the 
many States which are opposed to that limit would give up their opposition. 
That, of course, is thoroughly unrealistic. 

In its judgment in the Fisheries Case the Court stated the following in 
connexion with the United Kingdom Government’s assertion that the so- 
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called ten-mile rule in bays should be regarded as a rule of international 
law : 

**In these circumstances the Court deems it necessary to point out 
that although the ten-mile rule has been adopted by certain States 
both in their national law and in their treaties and conventions, and 
although certain arbitral decisions have applied it as between these 
States, other States have adopted a different limit. Consequently, the 
ten-mile rule has not acquired the authority of a general rule of inter- 
national law.’’ (p. 131). 

It seems clear that the same reasoning applies with equal force to the as- 
sertion that the three-mile limit for the extent of the territorial sea should 
be regarded as a rule of international law. 

As indicated by the rapporteur of the International Law Commission the 
practice of States varies greatly, and in the different reports of the 
rapporteur different limits are proposed varying from three miles to 
twelve miles. In the report of the International Law Commission it is 
stated that on this question twelve different suggestions were made during 
the debates of the Commission (A/2693, paragraph 68). 

A uniform system would be possible only if very extensive limits were 
to be adopted. It would not mean that all States would agree to the three- 
mile limit. On the contrary, the States who are in favour of that limit 
would have to be prepared to accept a much more extensive one. In the 
absence of that attitude it seems that the only practicable solution would 
be to accept the principle of regional or local systems which is in conformity 
with the facts of the present practice. The Government of Iceland is pre- 
pared to examine any reasonable proposition of that nature. 

The question of the breadth of the territorial sea is, of course, closely 
linked with that of the contiguous zones and cannot be dealt with in an 
isolated manner. The basis for coastal jurisdiction is that certain interests 
of States in their coastal areas are recognised. One of these interests 
would be exclusive jurisdiction over fisheries in the coastal area. If a 
contiguous zone is used for that purpose the necessity, e.g., as far as Ice- 
land is concerned, for a wide territorial sea would appear in quite a differ- 
ent light from the situation where no such contiguous zone was provided. 
The reasons for this attitude are found in an earlier statement by the 
Icelandic Government (document A/2456, pp. 52-58), as follows: 


‘* . 2. The views of the Icelandic Government with regard to 
fisheries jurisdiction can be described on the basis of its own experi- 
ence, as follows: 


‘‘Investigations in Iceland have quite clearly shown that the 
country rests on a platform or continenta! shelf whose outlines fol- 
low those of the coast itself (see provisional map, p. 54) whereupon 
the depths of the real high seas follow. On this platform invaluable 
fishing banks and spawning grounds are found upon whose preser- 
vation the survival of the Icelandic people depends. The country 
itself is barren and almost all necessities have to be imported and 
financed through the export of fisheries products. It can truly be 
said that the coastal fishing grounds are the conditio sine qua non 
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of the Icelandic people for they make the country habitable. The 
Icelandic Government considers itself entitled and indeed bound to 
take all necessary steps on a unilateral basis to preserve these re- 
sources and is doing so as shown by the attached documents. It 
considers that it is unrealistic that foreigners can be prevented from 
pumping oil from the continental shelf but that they cannot in the 
same manner be prevented from destroying other resources which 
are based on the same sea-bed.’’ 


**3. The Government of Iceland does not maintain that the same 
rule should necessarily apply in all countries. It feels rather that 
each case should be studied separately and that the coastal State 
could, within a reasonable distance from its coasts, determine the 
necessary measures for the protection of its coastal fisheries in view 
of economic, geographic, biological and other relevant considerations.’’ 


These views remain unchanged. 

The Icelandic Government recently has had occasion to present its views 
on this subject to the Council of Europe in a Memorandum of September 
1954 as well as in an Additional Memorandum of October 1955. In the 
former Memorandum it is shown that in the period between 1662 and 1859 
the fishery limits around Iceland were 16 miles, all bays being also closed 
to foreign fishing. In the latter part of the nineteenth century the en- 
forcement of the prevailing limits by the Danish Government became in- 
efficient and in 1901 they concluded an Agreement with the United King- 
dom which specified the 10 mile ‘‘rule’’ for bays and 3 mile fishery limits 
around Iceland. These limits were applicable until the Agreement was 
terminated in 1951, due notice in accordance with its own provisions having 
been given by the Icelandic Government to that effect. For many years 
it had then been quite clear that the fishstocks were rapidly decreasing 
due to overfishing so that unless positive steps were taken the country’s 
economic foundation would be faced with ruin. 

In the last few years steps have been taken by the Icelandic Government 
towards enforcing its jurisdiction over the continental shelf fisheries in 
conformity with the provisions of the 1948 Law concerning the Scientific 
Conservation of the Continental Shelf Fisheries. The steps taken so far, 
although they only partially meet the requirements of the situation, have 
already been of immense value and constitute significant proof of the 
tremendous importance of exclusive fisheries jurisdiction as the basis of the 
country’s economy. It should not be overlooked in this connexion that 
foreign fishing, far from being adversely affected, has benefited from the 
measures taken. The result of the measures has been that the fishstocks 
have increased and led to greater output of the fisheries in the Icelandic 
area. This matter is further discussed in the Memorandum to the Council 
of Europe referred to above. 

In the articles drafted so far by the Commission no contiguous zone is 
provided for exclusive fisheries jurisdiction. In the absence of such pro- 
visions the interests involved would have to be covered by a very wide 
territorial sea. If, on the other hand, a contiguous zone is provided the 
text of Article 2 of the high seas draft would have to be changed. 
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In chapter II of the high seas draft (Articles 24-33) conservation of the 
living resources of the high seas is dealt with. Although these articles 
recognise the special interests of the coastal States it is quite clear that 
they would not grant exclusive fisheries jurisdiction to the coastal States. 


According to them the necessary measures for conservation are to be 
worked out if possible through international agreements. If that is not 
possible the coastal state could adopt the necessary measures but inter alia 


such measures must not discriminate against foreign fishermen. This 
system is reasonable if applied to the area beyond the limits of exclusive 
coastal jurisdiction over fisheries, provided the interests of the coastal 
State in such jurisdiction are reasonably protected. Within the limits 
of exclusive coastal jurisdiction foreign fishing can of course be prohibited 
by the coastal State. This is an incontrovertible fact. But to say that 
such limits are fixed at e.g. 3 miles has no realistic foundation. What is 
called for is an appreciation by the coastal State of its own needs up to 
a reasonable distance. That distance might vary considerably in the 
different countries in view of economic, geographic, biological and other 
relevant considerations. To take an example, a country having no special 
interest in its coastal fisheries might consider relatively narrow limits 
sufficient for its purposes, whereas a country, like Iceland, basing its eco- 
nomic existence upon coastal fisheries, would consider the same limits quite 
unacceptable. Also, countries bordering upon a narrow sea, like the North 
Sea, would be in a different position from a country situated far from 
other countries. The coastal State is in the best position to analyse and 
assess its requirements in this field and should do so (up to a reasonable 
distance which would not necessarily be limited to 12 miles). 

Although conservation through international agreements, where foreign 
fishermen would have the same rights as the local fishermen, are reasonable 
and necessary beyond the limit of exclusive coastal fisheries jurisdiction, 
the former is not an acceptable substitute for the latter. This is the cruz 
of the matter and that problem has to be faced in a realistic manner. 
Consequently the Icelandic Government would not consider that the con- 
servation articles adopted by the Commission would reduce the importance 
of exclusive coastal fisheries jurisdiction. In other words the conservation 
articles would supplement the coastal jurisdiction. They could not in any 
way substitute such jurisdiction. 


III. Other provisions 


Article 2 of the high seas articles provides for freedom of fishing in the 
high seas. As already pointed out this text would have to be changed if a 
contiguous zone for exclusive fisheries jurisdiction is provided. 

Article 22 of the same draft deals with the right of pursuit. It is sub- 
mitted that the text of paragraph 3 should be amended so as to cover 
identification and pursuit by aeroplanes as well as identification from the 


coast. 
Article 24. Same observations as on Article 2 above. 
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